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B1E FEORE

EPEICBT 2 TR FREO AR E NEIEORZEH ] EW I IHFES 5
BRI A KR OEBEARITH T2 NEOEBRRRBEADELOGEGED &,
RAMEFREOBREERECHTIEBABZEORBLEVWI BRIZBWTAEL,
LIZLIEER SN TEEDHDOTH B,

[ AMEE: (human rights law) | 13, —RICEREZFOEREOBEBRZEZHRET S
ETHD., ThFEELUTERICZY T 57 (law of peace) THDH I ENS, B
FORNMPFITBNTIEMRICZOBEANHREINTE L, TN LRI,

[ N8k (humanitarian law) | &EFRIEN 5 —HOERAAIX. BRI E W D R
IRRIIZZ S U, #EeE (law of war) ORFEICETHEEL T, TR IHF
RO EMCHFLUBERE R EOBEBTOEANEEEINTNS, ZDX
DI, AMEEE NBERIZEBREO RS 78 & U THEMT S, BIEOEE
REA. TNETNREBCBEHGHEZRIITOIDDOLHBINTE .

ULALZRNS, WEOEANRENEROZLERITASNDENTHN N
H5T, EFETEWED BEFEE PESFEHEIND S UERIRER A
HEEEBRAEEOMBEDTIZIOVWTHEZEL I DIRREBENTETNS,
FIZE, 25 LmEE Db EEZPLET INARIBOHITE W THE
THO. 1968 FOEEAMERZLRE, TRIMFITHBITDAHE (Human rights in
armed conflicts) | &SRET HRFECHREZ R ELZBE LT, ko xiEmi RS
NTETND

' BOSEIC BT B S H QLI & LT, BEEA— TR ICHIT 5 A TH
BREERE] 55221 5 (1978 £F) 2-17 H.

2 «XXIII. Human rights in armed conflicts,” Final Act on the International Conference On
~Human Rights, Tehran, 22 Apr.-13 May 1968: A/CONF.32/41, p. 18.; A/RES/2444 (XXIII),
{ “Respect for human rights in armed conflicts”; “Respect for Human Rights in Armed
| Conflicts,” UN Doc. A/7720 (1969), A/8052(1970). A 1E3E TR FIZH T D AHED
HEFEEEHREOREE— (1) - (4 -50)] TEERFEERED 8 20 BE
55, 65, B EE1E CAE19714), B2 E8E45 (19724),



1990 FREHEITAD &, EEERERHFT (ICYH OFEHETIZBVWTH, RN
4B OD [EI BR A\ HEVE O 38 F rTREME S EIBR A ik & O BRI RO N 5 G 2 E &
HECTETNWS,

Bl 7R, AT —FT 4 T - F—AEIN5 1996 FED IZRIEBOE
WS OEENE] ITETEERNERICBWT, ICT &, 1 R BUEHIHE
FNZBET S EBRANORE L. EROBIRIC—EORED S ORBENTFES
NBFEBRE 4RI DEEERE, BRIIHELEINRN P BT, B
BRAMEIETH S [ RAVBUEHIMERNCEE T 5 ERRARN ) (BEERK) 2RO
HIR5T, BECERIBFORICPVWTHBEHIND I L2HERL TS,
AETIZEODTRIIMAITB T DR ERBOFAICL > TEL S4EMERIC
DNWTHHESRKE 6 & TEMINT SR OMRMABEE R0, ICT i
BN SR O RMER ORI DONWTIX THrpiE  (lex specialis) | & U T A v e
REBRANERIIE > TH SN 2O THD. ERAEZNHEOIENS
BHEINSHDTRRNWEDRBERL TS,

E/z. 2004 FD )NV AFF HEHIZHB T HBEREZR OERRLE ) ITEET %)
HHEROHFTYH, ICTIZHEEE WD RARDXRICH T 5 EHEEAHEL & ERR A E
HBOBBREHR > TNWD’, AEZBWTICT 3. D %ISR X 138 A
DEEN] CETEENERZSRBLOD. TLD BRIz, AEESRKNS
Z 5L, TTRABIEHMERICET 5EBRHANE 4 RiTHD XS RRBiRE
X BT, RAMEOF/THEILLINEN, ) T EEHERLTNS, K
Tid. BHEESNOMIZ OISR IREDOHERIZK & o 7= EHERAMEED
BIMFICBNWTEASINS I ENRD N, MAT, EBRAEEEEBEA
MEDBIRIZDWT, ICTITRD 3 DRESHELET D EBEXRTNS, Thabb,
B2, PRUAMICEBRAEEON R E 2 D5EHER]. 00, HEAC AMEED
TR L2 B MR, BT, WIEOMRERZEENTHEELTND, 2,

* Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ
Reports 1996, p. 226, para. 25.

* Ibid., para. 25.

> Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 9 July 2004, ICJ Reports 2004, p. 136, paras. 102-106.

¢ Ibid, para. 106.

7 Ibid.



ICI X, AL AFF HEMEKICHBITS (B BEROEMNREEZRETT 5729
Wik EBRAMEEE TH:B3E (lex specialis) | & U TOEBRANEIEDOWEEZE
Lighidizsizns Lz,

51220050 TaIRICHBITLHEEES] FH (O IRFIRMERD
H2F) HRIZBWT, ICI YD THFREH L NS B TR FITHBIT HERR
MEELEBAEEOMEEZE > TWS, IC) 3. B [V AFF LiEH
BT LBEEROERNRE] ICEAT8EFNERZFIALDD. RIMFICH
WT TEBRAMEE R OEBRAEEREE WS ERREOm I BNEEINDRE) °C
EEHEROTDIZELOTNEDTH D,

R FITHBT DERRAMEE EEBRAEEOREICE T o&miE. SALIZH
=X D BEEOGIIHT 2w R HER AT Ok L O EH B RO A7
57, HmtbENTLBHOOLIHMTHELTETNSEEASNS., EHEA
Mtk & EIBR A BRI T 2 EDFENRIND— AT, EORKBOZHIRN
MADEDZHDTHEIMNITDODNTIERZHE L ITWA W, RAHMFITBNT
HERAMEIENEA RS S NDDIERELES D0, £z, DRI FD
FRICBWTEBRAEEEEHBEAKEEDY 1R8] 7254851, 20HEITHE
NN EABRKRIZH D ENZDDEA DM,

COEDIRBROP T, EERAMEEEBEANEEOBREZ D <o THHRIE—
BTN, FERETHRICEINL. mEOBRICOWTIE—#KIIZ 3 D
DFERDEETEHDOE L THMINTNSY, 5 113, T8 (separatists) |
EMENAETH D, T I NUTEBR ML & EER A GEEISHIE O AR R
THhOZNTNHEORERMZHRA S LMo Z5ICHEERERFEEL 2 &

S Ibid.

® Case concerning Armed Activities on the Territory of the Congo (DRC v. Uganda), Merits,
Judgment, 19 December 2005, ICJ Reports 2005, p. 168, paras. 215-221.

' Ibid, para. 216. AHIE T THB1iE (ex specialis) | ~DERIIH 570,

" i 2 ¥, R. Kolb, “Human Rights and Humanitarian Law,” in Riidiger Wolfrum (ed.), Max
Planck Encyclopedia of Public International Law (Oxford University Press, 2012), pp.
1040-1052. SFAAT T A#E - ANMEDH S E MG — NBERIZ RO R HIED
MGt - Bl TR 4 OEBE] GRIBE. 2004 £F) 214-216 H. Joukkt TR
NI BI D ANMEEZEZEZ D] FHEKRE - FEFAK - TARKE [Ty DTy
7 B AMEED (B4, 2008 42) 114-116 H.



BAERTRWEESNDY, $213. TH5EH (complementarists) | TdH 0. HijEA
RIIPMEDOHFEETH D EDfiTEZE VRN S S, FERAMEE S EERANEEITH
HICH5ERBRICH D LT HUHTH D, 313, [HEFH (integrationists) |
EINDHBHDT. MEZEHR—MIZHEA, TEREICIEHEEERDHE NN D
ETHNETH AN, Z0LdIT, EEAMEEREEBRANEEOMKREZD <> TR

W EBRAEDZFECUEMRELTHED., THTDWTHERFEIEIRITR
INTWHRNDTH S,

BREREICBNWT, EREAEEEERAEED 1585 2EDOXDITRA.
BEL., MBMITRIEINWTHA S0, KmXid. BERECZBITS TRn%
Fr D NMEVE E NBIEDOR ] EWOMBRSHICIB T S@EmeHoniclL, BifE
O@HHERIZH L THZBZAADIDDTDH S,

E2M BIROHERUHER

A d, FramstEamiZmA,. 238, 26 ENSHRINTNDS,

B EHTIE. ERANEEEBRAEEOREOHGRREZHSNITHI L
ZHRET S, 8 1 BT, GRENGERBHEZHSNCIT S, £9. FigHm

2 SR ORFMGRAE & L TIE. H Meyrowitz, « Le Droit de la guerre et les droits de
I’homme, » Revue de Droit Public et de la Science Politique en France et a I’Etranger, Tome.
88 (1972) pp. 1059-1105.; M. Mushkat, “The Development of International Humanitarian Law
and the Law of Human Rights,” German Yearbook of International Law, Vol. 21 (1978), pp.
150-168.; G. I. A. D. Draper, “Humanitarian Law and Human Rights,” Acta Juridica (1979),
pp- 193- 206.

P HSERONEEEDHREFIISHETH DM, T LH7 0 N. Quénivet, “The History of the
Relationship Between International Humanitarian Law and Human Rights Law,” in R. Arnold
and N. Quénivet (eds.), International Humanitarian Law and Human Rights Law (Martinus
Nijhoff Publishers, 2008), pp. 9-11.

B AR OREMGREF E LT, 1. S. Pictet, Les principes du droit international humanitaire
(Geneve, 1966), pp. 7-61. ; A. H. Robertson, “Humanitarian Law and Human Rights,” in C.
Swinarski (ed.), Studies and Essays on International Humanitarian Law and Red Cross
Principles in Honour of Jean Pictet (Geneva/The Hague: ICRC/ Nijhoff, 1984), pp. 793-802.;
S. MacBride, “Human Rights in Armed Conflict: The Inter-Relationship between the
Humanitarian Law and the Law of Human Rights,” IX Revue de droit pénal militaire et de
droit de la guerre (1970), pp. 373-389.



MECBIZE-ERE LT EIZ 1960 FERZENSEHEDOE TREAINATR
#5412 BT 5 AME (Human rights in armed conflicts) | D&% D < % i am DAL
BEOTICDOWTHERT 5. KiZ. GREZ@ERBHTHD, XN SEET
DiFm O & L THHBMTEND. T58EH (separatists) | DILEHIT DN
TRFAT 5,82 ZE T BN TIES & H SN T W5 M55 (complementarists) |
® & (integrationists) | IZDWT, NS Oifim D HE K ONERHEILZ Z
NENMFT 2,

2 TR, EBRAMEE & ERRA L O HFHIC BT 5 3B E LR T
5 ETHEOERMIIBITS IR OFEZHONITHIEZHMET S,

BI3FETIE EERAMESFNTH S IR K BUEHIMERNIZEET 5 ERRARK
(HHEMERY) . TAEBIUVEANBHOREDLZDOFEN) (I—Ov/SAH
). TAMEIZEET 2KMEK] CRIMAMESRK) TDWT, ZNZ A i
BT HHEERFTZIET, RAHFL VI URICBNTAMESHNED
KOCHEHATEDZ LR TWENEHENTT S, 2B, FHEKRD2 DD
MAEIZDWTIT S, &, BRI HRFO AMESK OMkGE A v etk ORE T H
%, NMESKITEYE, TR ZBDTEAHTRETHD LHEMIN TSN, E
Bix NHESHIZIIADBRARBROBE S DORE (derogation) FEMNEFEAEL. —ED
BECENMNEIRN LORBZANS ZEMERTHSEINTNS Y,
D@ REFENDMNOIRMNZITD . BT, AESHOBAER REEORE 2
O, ANMEFK LOHHEORBH MEBN] OAHEREEZHESHFELTVDS
EDBRNEET 2, RIT#% & ORFRTIZE U AEBREE A 40 & s
RED TEEN ) TOEFRITHOT IIIMETHHEAN (EAAERSAEAN) IZ
HUTHRBEAETHLINENPBEERL72OTH 5,

HAETIX ERABEOEERFNTH S 1949 F D 2 2 —TiRH KT 1977
FHE-RVEENMREZCBI2EME 2R THILET, RAIBMHFITBTS
ERERANEEOEAHEZHSNIT 2, ERAMESIIRZD, EERAEEL.
HACRINFOFEZNRE L CEANBBINDETHD, £, TOBIZ
MREINDEANL HECXRENVSE—EDOREEEZET L IHDEHMBEINT
Wb, 2T, HWIIRD 2 OOMEIZDNTITS. B—IL KN4 (armed



conflict) | DEEDEKRTH S, EENEEDOBERHELETHS TRIHME NE
Uit tidZ 2 H NEFEILEA SN0z, EERAMEE & ERR AR E O3S
HEEFEHR LIIBEERSRNWEEZSNLENETH S, BT, ERAEE
BT 5% HE=5 [HE (prisoner of war) | ® R (civilian) | DHIPHIZ DWW
THREHT 5, EEAMEDFHNEORBOHEICH DTN TORBMAICRSRZ EE
AR, ERAEETIE—ERGFZMIZTEANTDWTHERNZRBBEGRNAETC,
2, RENERNEBREINDLHTHS, H. ERAEKISEHSREICE>T
ENTIVV—INVNRIZD 72D, DD Dm0, EERHRIHF (HEEE
) EWE - FEEBRMR RSO 2 DI DWTENTIUTS 2L ET 5,

3T, RITHEICBIT D EBR AL S EBRAEROBEAHANEEE 2o 7
HRUETZ2EODITRAT 5, 2B, B1IHROE 2B T2RENS, Wik
DRENEm LD EEERR EHHEL 2501, HEAVCNEOEATHS
ENHENLEIND D, HHHRET DHFEIO N2 EHBEHICET2H0%
®o. £l FerafiimeE UT, EREEKZ R E T 2 EBEERHRICS
W, #4 D X BEE B RCHIFT O fFRRGE FHERR X O3 BRI En T R
L7280, RAMEITBT 5 EHEAMEEEBRABEORH E WS BEICDNT,
MHNHT + —F LNREDZETERL THNZEVIZDWTHHETHIER
LD A THREZITD.

5 BT, HEHRICB T S EBRAMEL S ERAEEOEANBES R
7 ERRFIERHIATIC B T 256 (EEHNERKNHTR) 2RET 5. FEHT
. BEREHFONHEBETHY, YEHBEREATLHDL TEHFR) OB TH
%, 3B, HHHOBMAERIL, FOCEBREZEUDERETHINS, HER
AL EEBABEORNEAMREEZET 5, COLIRERNS, HHEICHB
W HMHEOEANERICHBE LR > T2RD 2 DOHEF 25T 5, HE—IT, 2004
FO [NV AFF HEMIBICBIT 2ERROENRE] CET285MERZ
WO B, NUAFF EHEIE S WD B G HEOE S O AMESK O M T HE
HOEBAEE LOXRBEEORBEIZDOWTRIT S, F&I2. 2005 £0 [
CIOEICBITHERES B4 (QCTREHRNE & U 24) HB2RD
W K0EBNRSEETOEEOEMAICDOVNTHRAT 5,



506 BT, W - FEERRAIR #4125 2 ERR AMEE O A ERR A i
EEOBEBRABEE I NI —0y /S AMERHFTIZB T 23800 2 REHT 5,
FRHFTEI—0y /NAEROOBREAKETHD, ERAEEEZZTMO
EREZEREOBERIERE T 5720 OEARILZBRIICE L Tnianizd,
ERRAMEE S EBRABE O NEEETHEE 25 2 &g/, LM LN
St AT, AR TREROALZSTHEERZS HEAl NEREZMFICH
REGTD ZENTRETH O, TDRDOR K FREOME N OHEFR £ B D R EH K
ODNDSBERNECZ, L0DIF, 2005 D ¥ 1T 7] BHHRTIE. F
TF L UHFICBITLOLTEICKSZEBRBEICL > TA U EMEDOHBD
BIERER DI, DD SR DREFGETRE TEHIFTAFEERITKIL U 72 8D A HE
ENANBENRER EDRF LR oD, TNESNTT S & THESIER
BRIV S8 2 BT D ERRAMEE S EBRAEED 388 ICDWTRET S
&9 5,

UEDXSIT, FmLIMANRTHD THAHFITBT D AR E NETER
DESH] OREZ. 3 DOME (M - BEkE - BHEM) hoEmRiEd sz
EIZED, INETEANN DERNIZHEDONTEZRAMNEZO < S@EmE.
T DEHER OB R0 5 LMD DIEMIZRARRBTHOTH 5,



BLAR EERAMEE & EIBE B TR D36 OB ik

ERRAMEIE S EBRAERT. B B R SBRIZH D DEA DD,
PRI I, BIEOBRIZ—KANIZ 3 DO¥HICL > THIIE NS,
B 11X T8 (separatists) | TdH 0. RIFICIIUIERR AMEE & EBR &L
FREOERRTH SN 5MHF ZBEEMNTS I EITHRTRNEENDS., & 2
&, T#i5E3 (complementarists) ] TH V. FEAKRROXFNIHEFFL N5 B,
WEIIAH B HERNRBERICH D ET B, B31L. THEH (integrationists) | T
HO. WMEER—HITEA. XIPRMIZIEIERRDESNEMND &5 5

VS TH S,

% 1 HTI. ERRAMEEEEBRAEEOEFREZD S DEHOLR—KEHFER
ELT, INEXTEILGORENZRED VDR LIRADO S EThHrnH 2 HR %
RUTELNEEEL, ERAEEEEBRANEEOBGRZ D < 5w D MR
MERIETHIEEHMET S, BREL T, EITERMRIETHD, £
ZEHE TOHEm LR Z R U D EANOMH & U TEZ SN0 8H =Rt
T2 (13, RiT. WEDO 138 OBRENEZD< > T, BETIRER
EENDWMEREMEFHIIB T dmm e TN TIRHT S (25,



FB1E HRAEmEE

KBTI, TERITHFITBT 2 NEEENEBEOH] 2D < DIEHIRER
P ZBHONCITHZEE2HMET S, £9. RMENECDIZE>Emy
RELUTULIELEE R EINS, FIT 1960 ERB LN SEHOB TR INAIR
1142 B 5 AME (Human rights in armed conflicts) | D&% 8 < 2 i@ DAL
BOTIZDWTHERTS (E1H). RiZ. HENZERBHTHD. hhh
LEEDOH TOHEMNOHEE L THMNERM TSNS, [538EH (separatists) |
DIZIZDONWTRAT S (3 2 ).

E1H BRETR-EHECBIIEBRORI
FH1H  TRIMFITBTOAME] —ERARERZERE 23 (1968)

KA FITB T SEBRAEE & ERAMEEOBIE WS BERLIE. 1968 4F
EEEE AR FERE 23 BLXUFREOEBERSRE 2444 2 FRBBEEL T,
LARe, BIREBEOBEE L TERSINTELERNH S, SIAEH IV A F—
AN (Frits Kalshoven) IZX3UE. s OEEIZBITH2ELF0REN. EERA
BE ON—TRURYax—"0) LEHEAME (Za—3—2) © 3 DO#liizE
bloTHRESAEE ZEINS!, EEOBETREDL I BB TR HEED
EIBEAMEE & ERABEOBRBRAEDONTWEZOTH A D0, & DHIT 1960 4
REBLLRED TRAMFITBITDAE] OBMSENL T, RIAMHFRFO AHER
EEEBRABEREORBEREDENECZESINZEENH B EBRIZIX

' F. Kalshoven and L. Zegveld, Constraints on the Waging of War, 3rd edition (ICRC, 2001), pp.
19-36. BEHAA— [FhR EERAEE (FEEH)) (BREEEX. 2003 4) 315 H,
2 aB. BANCHRIICAENR B EEEL TRODNZEEXEIX. 1A5T
W T STHHICEETS 1967 4E 6 A 14 HOZRBIRE 237 THH DAL H 5.
# Z1X. H. Meyrowitz, « Le Droit de la guerre et les droits de ’homme, » Revue de Droit
Public et de la Science Politique en France et a I’Etranger, Tome. 88 (1972), pp. 1060-1061.

9



EDLI RFHmNERENTWEZDTHS D h,

ZTHEH 2 DOEKAOBEMIL, B RIRKEE, 1948 FHAANEES
DERF 1949 F 2 2 2 —THEFRKOFREZ T TEEMIZIIELCZDBDOTH S
EDHEZLND, BFEENR I NZEHBEEH FOEBRRFICTBNWT, K+
FHEHEEZHRES (ICRC) OFHEDOH L TORFCRIHFE R T HHRHRA DT
BISEHOHEMICH - 7z, mERS. BECARNTHENBITEDOD ETERIKE
INBLULE, DNBITEDEEZRIEE T HEBRIFTHDIEROEMEITDIE
PARULETH S EDOBENHEEL TWENSTH D, HilZIE. ICRCIZLS 1956
FO TERIIXREROFELERZHIRT 520 0HAE] OREITHL T,
WHFDE K DEROBMIFEN > 3IND’, £, HTOEBEFRENSIE
¥ 4L DRIE O LB CME SRR I N TV, YEFOER LS TITEE
DEEHHELREIDE—BRAOLRE TEFEE LD HITRIATEENITRE
mE o7,

IRNETHERIZ, ERIZEODITSEARAMEE L TES Z5NTE AT,
EORMRKE, C0DFFFRICESTOI—-AMOKEREZRBRLIZZ &
no, HEMREAOEELSELO T TELWRERZAT TWZEWAS, #i
ZIE, 1966 FEFEERXICTRIRI N TR K CBIAHIMERNIZBET 5 EERA
K1 (BHBESRK) KO TRER., 2R OSUERIHERNZEE T 2 FEERRK)
KHMERK) T, MRAAESERNHERN 2D DEEHEE L TEKILENS
IZE->TW5,

ZDEDREBDH ET, 1968 FIZHAAMES 20 MEZLS LU THAEgESZN

“Draft Rules of the Limitation of the Dangers Incurred by the Civilian Population in Time of
War,” reprinted in D. Schindler and J. Toman, The Laws of Armed Conflict, 3rd edn
(Dordrecht: Nijhoff, 1988) p. 251. EHAHE [FR+FEBEZEXIMVER Lz THEFIZH
WT—RERA W S EBROHIFRIZBIT 2 BAIR ) (1956 £F)) TEBRRSSHERE D % 56
EE3T (1957 %), MAERE B —RERORLEREHIRT 2720 DHAIR—
Z DRI EZTDEBDBERIZDNT—] IFEERAFLRBEMRE - A1 B 195 (1967
) 100-119 H,

J. L. Kunz, “The Chaotic Status of the Laws of War,” American Journal of International Law,

Vol. 45 (1953), pp. 365-376, H. Lauterpacht, “The Problem of the Revision of the Law of
War,” British Yearbook of International Law, Vol. 29 (1952), pp. 360-382.

SR FIEOBIEE LV HITEHZ ETHENRATEEELRHDE L TRDD LI
FIRZEZE5ZH5IE2RNTWZ LR EEBHHE KR L TWS, “Respect for Human
Rights in Armed Conflicts,” U.N. Doc. A/7720 (1969) para. 19.

10



7 EBE AMER IS, THAAMESICEEN2#FEEZ VST O RES T, BUA
H) - TR - BHH - LR OSUEREEN ZFE B S EREL, 22D, AH -
KB - - FEUIRBICE DS ITXRTOERN &E AL NITEAN B HO
BEEKRTI®, BTV AL NOBBEEWRRIZT ) 'TEE2HMEL,
EDDHIF AMEOEBRFREIZ B 2 EHEAR OESEICOWTHEREFT TSI &
NERINE. ASEBEOETRITE. 8 3 RPEEF (AT -TI5T
W) RERHD, O LERATHSEBREZICHTIEEOMIEEVIBA
NS BIEHZED Tz, R IZIEET 84 T ED 5 O BUFRES, T O EHERE.
HUS I EIBR RS, FEBURMER /R EDF TH—N—2 A L. 1968 4 4 H 22 H)»
55H1BHETOMA T2 - TAT VRN THRESI NS ARFEORREL

T, TATVESOIEN, 229 ORESRRENBICE S TN D,

FOHD—DThHDHRE23E. TRITHFITHB TS AHE (Human rights in armed
conflicts) | LFEINTNBY, RIRFEOEIILLFOBY TH 5,

XXM BAMFITHIT D A

EIBX A M
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® Ibid., AJCONF.32/41, pp. 3-20. #il Z (ki 112N SEMICBIT D AEOBEES L 5L
EEEINAATTIVICH L THRAMES & 1949 F2 2 R —THFHO R 28 A
TELIEENZINTWS, “L Respect for and implementation of human rights in
occupied territories,” A/CONF.32/41, p. 5.
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MNEFEOBERIZOWTIEBERE LS EDOMNETH S, £/, FoiL. EEA
MEOGMBBAH®EE THY., ERAEEERZDEORAOHBENELD LD
7 TSN B S NRNWEDERTH D,

AT 4 wIIZEBINEDFERIE, WTNOERBLOMAEMRTH S TR
TG BT D AMEEE NBIEDOR ] ORIBEIZDNT, RN DL
MRERRTHIODOTHLEZEZLND, RERS., THZHHRFACRINS
IZBWTHEHBEAMEENERA S NRTNIE, miEo IR OofEIRRD2<ED
EEFEFERLIECROWNSTH S, o TIOBEIZDWTIX, BADKH
M3 E TRAMAICBIT2 MHEEOEA &) I[CBWTHMRFZ2TS.

* Ibid., pp. 1079-1180.
* Ibid., p. 1085.
47 Ibid., pp. 1087-1090.
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DiFam 3N, RIERRITHOSNEINERNREVWIZEH LU -ERDE
FELTWS, Tabt, EHEAMEEEBENEEX. Tl B O &P
EREEREZALTVALENIBANS D, SENBEGRARBENICERIN
TETWS,

ZORIZDNT, FIRAIFEAMOT 4 v IEROLIITHHAL TS, EHEEA
MBI, BAEENDNETOEREOBEBREHRBTIETHD . TOREELR
EHUZBANIZETLEINSHEODDTHHDITH LT, ERAEEIL BKRIZ
BT LEFBEBTZ BN OHENZHEBRERRBTIETHD., ZRELSMH
APBTHEFROFEDREEE TH DA THIEIIRLD E L TNWEY, FikIZ,
RL A /8— (Gerald Irving A. Dare Draper) . T4 EHKBTSA (EREE
ROBR) 12845 LT WEOBEREEZEEL TN3EY,

MDA OT 4w IR RLAN—DFEIL, SEOFLERIIEMDDS
AKEHRRREZIRRTEI2DDTHHEEZONS, ThbE, EEAEEI.
ERCHFIIH L TWDIE—ARICEGZHRT I & TRADHERDRESI NS
CEZHERTHDBOTH D, AT, HEAEER. MERBERICH 5 EFRM
OHEEBNRERIIBWTBITHEENIEIN SN, EENLENEE NENEZE
DINT P ADEZRDILS, FEPCXRIGEILE NS REERITE S I2HAM
TFEOERFHEICMEES NS TH B,

IO ULEWND, BEOEMEBOEBHEICHADZENTES, EHEA
Mk EOEROER L, dEEXEMOMEERNBHREEB T 520 TidR<,
AN DEARK AMED BT K HEMR & W D EErME KR E) OEBICH
HEEIND, ZNITHL T, BBRANEEIIGEHRNICCEE MO A FRE R
ELUTRBITHRADN R INTELEYBETH S . bo b, ERAEEICBNWTH,

* Ibid., pp. 1095-1101.

* G. L A. D. Draper, “Humanitarian Law and Human Rights,” Acta Juridica (1979), pp. 193,
205.

P RABFEOBITHREICBI SHEEBORFICONTIE. BHNE TRABFED
BITHER—HEER BN ABEH - ELe&i TR M4 OEBE GEE2E, 2004
f£) 688-692 H. R. Provost, “Reciprocity in human rights and humanitarian law,” British
Yearbook of International Law, Vol. 65, No. 1 (1993).
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WEOBEGIZIE— A YEENERTIIRNWI EnS, HEENTFELZESHE
f£9 %, MAT, HEHEBADE k%&mjﬁﬁmbi FIFRAMETE TIXESR
EHEANDBEBRAEICFEEED T ThEE N, HEFHBEAPHERNRIEO D
FIF ATREZR SRR BB RIENR T SN TS, INEITHREIC, EERAEE
BRI L BDHEEHEBANITH L TIE. D2 2EANMEERICN L TEBIZRE &
KD 570 OEBHTHRIIFELZNOTH B,

B3I STEROBEEMRA

DA R H 73T, BHRAREBREO T TEEROLE ThoEEX S
N5, BRFOZNI, FRMICOBZBASMEE L THEBINTHWEEND
X0H, U AERFERO I ni /2 ERREMEO S & TR kO ABERNZ
NEEBMBEEEINABD T ENDHEBNBEHRIILSHDTHS EHEREINDS,
BORMRAKERIT, AECANEIZET 2 ZBERFIPHRNTRILLZZ
ET, MHEZSHNBERIGEITT U @m0 BN E Uk, £72 1960 FERLIFEE,
EEHDOETO TRAMFITHITZAE] OFBRVEHINLEZEDHD, TN
ZHUHT S TREEMNERAEZ MR T 28l A0 5283 L b 2 BES AN ERRIC
FRENTELHEHRDR DS ENHSNER DT,

IO Lz EBEAMEE & EBRNE RO BB R & R T 53513, %%ma
257, ERFHOBEIIBLWTHLELIEENTETWS, #lXL, EREF
EEAFT ACYH 1. 1996 D TR O W SUIER O &ENE) 2B 58
MERICBVNT., XROLIITBRRTNSS,

v RRYBAERHERIZBE T S BB O R EIR, EROREFHT—E OREN

' H-J. Heintze, “On the relationship between human rights law protection and international
humanitarian law,” International Review of the Red Cross, No. 856 (2004), p.800. H o &%,
ANEBBE TS50 I—O0y/NNAERKTREASEREICERICH L TR LOHE
FREZEBICHUTETZASIENS, ZOXRTEENICE T FREE O N
FTONLDGENH D, ZORITDNTIL, KX E 3 HE 6 EE2BMH,

52 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 1996, p.
226, para. 25.
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5O®RPBNHRINDFALE 4 RICKDGEEERE. BEFITHEIEI RN,
LU, EMIZHTHEFIZDONTIZZOR D Tidkan, FRlEL T, ZEH
WCHCOAMZHBE I I WHERNL, BofTAICBNWTHER NS, [ANE
BB EROHNBIZS =MDV TIE. F5like UTEA TRER. B T4
DOEITERKT 57D ORI %I A TREREICK > THBEN5HDT
HB. [>T, BWFTHRIIBTIRERBOMLAZEL TOREDEMOEK
MEHKE 6 RIIKTHREBEHNREMOHBELELEZ SNENENL. RS 4
ICEATHEREEBRT 2 2 &ICk > TORHW S . FEMTNEEAOXE
N5 EHEINDHOTIEARN] P

ZDXDITHEHAFTIL, EEFOERBRAMEER (HHEERKIE 6 &) DA vl
EEHELRNASS, KT T, ARBENREMOHEITHLZENITDNTI,
Y91k (lex specialis) & U TR RIRE/R., BT HDEITEZRGEIT 5720 DRN
M E R TREIIRICE S TH END B DO TH 5. ) HEBRNT, BHE (ex
specialis) & U TOEBRNEENEBRAMEEICELEL TEHINS LD ER
L7ZZDTH %, 2O EE, MEEWRTS7Z550, BEFOEBAMEE (HHE
MERKIEE 6 D4 mME) ZMRNT 5 LT, BRI HITHEA nlge/nERR A E
EESRTLILENHDDEFRETHAS SH,

E7z, 2004 F XLV ZAFF HEHMBICHT S EBEROENRRRE] BT 8
HEHEROBE”, 4 25 T3, AMEFKIERICTR2ZOBURD SR#ET 5

> Ibid,, para. 25. JR3C (&30 W ELAFO@ED,
“(Para.25.) The Court observes that the protection of the International Covenant of Civil and
Political Rights does not cease in times of war, except by operation of Article 4 of the
Covenant whereby certain provisions may be derogated from in a time of national emergency.
Respect for the right to life is not, however, such  provision. In principle, the right not
arbitrarily to be deprived of one's life applies also in hostilities. The test of what is an
arbitrary deprivation of life, however, then falls to be determined by the applicable lex
specialis, namely, the law applicable in armed conflict which is designed to regulate the
conduct of hostilities. Thus whether a particular loss of life, through the use of a certain
weapon in warfare, is to be considered an arbitrary deprivation of life contrary to Article 6 of
the Covenant, can only be decided by reference to the law applicable in armed conflict and
not deduced from the terms of the Covenant itself.

> Ibid.

> Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 9 July 2004, ICJ Reports 2004, p. 136. EJIL & AJIL TIIAHOREN
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EOIZEAINDHOTHENSE. INY UERECHTHIK O X S Rl 1%
FORMITITEH NN E L TERNARDBEHOERICE DS FEEZIT>T
VN3B%, BEFICBIT B4 AT TIVONER, KEOMLHIZAEND LS &
LR E) OEFNS S, DEEHOZ L HIIHERERZEOXRICBNTHR
PBEEITIIHBRZI NS DD TR BN ENFZ 5,

MAT, BEZBNTICIIE, BEENEEEEBREAEEORRIIONWT, BT
D 3 DOH5H. Tiabb. OFURICERRABEOMR &R 2 H#HMER. OHkh
mukﬁiwﬁﬁtmé%%ﬂ‘@ﬁ&@ﬁ%&@%%ﬁﬂﬁfﬁ?%&b
REZBWT/L AFF SEMBICBIT 2BERZOENRE ERFT 529
1. EBRAMEIRICMA T TREE (lex specialis) | & U TOEBRANEXREZEL
RFHUER S RN ERRTNSY, ZEENER TERAFARLEZNNS 3 DD
HARNT, EBRAMEEEBRABZEOBREZ VWHOIIEANIIRASHDTH> T,
WNRBEHDOH ETHRYTINIDVNTETEZADL DD TIERWED., KEZ
KD Z Hx, 728, ICT X TR OB X IIEA Okl BT 58
HHBROBERKIZ, AFICBNWTHEBRAREEEZ TH5IiE (ex specialis) |
ERBILED, TNDRWDRIZBEURTHNSNTNEZDNIZDWTIEAHTD
FHEREER- ENZ DY,

MENTWS, Symposium: The Wall, European Journal of International Law, Vol. 16, No.
5 (2005), Agora: ICJ Advisory Opinion on Construction of a Wall in the Occupied Palestinian
Territory, American Journal of International Law, Vol. 99, No. 1 (2005).

% Ibid., para. 102.

%7 Ibid., para. 106. FX (FEX) ELATFO®@O,

“106. (---) As regards the relationship between international humanitarian law and human
rights law, there are thus three possible situations: some rights may be exclusively matters of
international humanitarian law; others may be exclusively matters of human rights law; yet
others may be matters of both these branches of international law. In order to answer the
question put to it, the Court will have to take into consideration both these branches of
international law, namely human rights law and, as Jex specialis, international humanitarian
law.”
¥ HBED— RSB T3, lex specialis derogate lege generali (Fe3EIE— R EZ D)

DiEEEL T E#ROERAUDFE —FHEZRRTLHOBRRAZERTLHDT
H5, EERFEIZBITAFEERICDWTIX, Report of the International Law Commission’s
Study Group, Finalized by Martti Koskenniemi, “Fragmentation of International Law:
Difficulties Arising from the Diversification and Expansion of International Law,”
A/CN.4/L.682 of 13 April 2006.
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UEDXSIZ, Bt ORENGTE 5L WkOBREZERIT I LT,
FERANEEDEBRAMEORBEZZ TS ZEICERERLTBD, £ENR
MOREIRE, ZUEBIIPNWTHRAZH 2T ILEREHI VT EL
THEDTFOND, ZOXDIT, EHRIIRERAAA TH 2 7MEHIE. mWiED
ERHRICAONLENCAHEEZROISEADILETHLEZZHN. £0O
FHEBRIIRBIEONDIEDRRNVWHDTH S, LLaNs, HRERED
MR TR AR OEBEAEEOBEA REEZEET 2#m DA NTH S
EMS, WEROERREMAS TH 2 FEEROA TR I FIIB T L EHBERAMEE
CEBENEEORRZEGH LB T2ICHHAL ENRWEEOHFEL TETVNS
DTHD., BIEWED Bk 2ES5A. EHmNIZODEBHITHAET S
IMTEHOBELI 7 L TOL 2 &IT7R %,
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FH2E S DIHERIRAL

BRREBHEICB W TEHBE AL CEBRNEEROBRZE R T 570 DH 27
MawmE LT, FRITBNWTIE TH7TH (complementarists) | & & &%
(integrationists) | 2SEZ SN TER!, MFL, WEOEANSTIEE#ERLDD
b, ERRAMEE & ERAE RIS AICHHMtE 72 D O TR < MEr 7R BEERICH
5ET D, WHIEHEREHEEHDOER & D NI REZOFHTEHRIT. BETIE
BHRESNTVEBRZTORFRIIDONTR—DRBIIFELEL T, RgE
(. WA Z IR ZFRRIICIEEHE R R PR ENEMN D ETHUHTH
5720, HETHIZFHEREIZE S FNSHILTL2HHmTHLEDEZIS5ND
N, ZTD RG] ODEWRICDWTHRERERIIFEL TWRW, &5
BXAMEILE S EBRANEED IR 2EDOXITHRIATNDHDEASS M, BLFT
EZNENOIUBF BT 2EREBEL. RIDFITB T LEBRAEEL S ERR
NEIED 1338 OEWEZDOEMRIIZONTRITT 5,

B1H MEROARE

EIRRAMEE S EREANEED THi5e] NGRS ERINDEICLIELIEE RS
N5HDEL T, 2004 FEDHFI AHEL H2 (Human Rights Committee) 2K 5 [—
& R (General Comment) 31] *2IF 55, HHAMZERIL. AERIC
BNWTROISIZENTWS,

" R. Kolb, “Human Rights and Humanitarian Law,” in Riidiger Wolfrum (ed.), Max Planck
Encyclopedia of Public International Law (Oxford University Press, 2012), pp. 1040-1052.
SFHILRTE TAE - AMEQH & EMEETHH — NERIAEEORINED | M#EH -
L& TRAIMFOREBRE] GEEH, 2004 ) 214216 H. Houkkt TR
BIDAHEEEZ L] FHEKE - FEISFARK - REKHE (TU v 2Ty 7EEA
MYkl (F1litk, 2008 4E) 114-116 H.

> Human Rights Committee, General Comment No. 31: Nature of the General Legal Obligation
on States Parties to the Covenant, UN. Doc. CCPR/C/21/Rev. 1/Add. 13 (29 March 2004).
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MEAANE. EBRAEEOFEHUNAEH NSRS FORFICBNHTHEM
END, HREOHERD S B —EMOBHDIZTDONTIE, & 0HEEMNZZER AR
DOHEAMNRF LOHROBRIZBNTX ORI REEEEZETLTHA 508
IS5 2 DOESEFORRISHTENLS D TH > THEIZHMAZ S O TIE
AN

ZOEBRD I—MER 31 X, ﬁﬁ@ﬁ%%2%’ﬁﬁéﬂéﬁ%@%
BO—HAEEIZEL THRRSNZHDTH 50, BERXVRBRDEEIIITRN
MEIZBNTEBEAMESE (BHERK) CEBEAEEEINVWD 2 DORLLES
B DEAERADY TH#i5EH) (complementary) | TH D EIEEDLDREHEKTH A DM,

Bl ZE. =7 (Noélle Quénivet) %, EBXAMEE & EBRAEEDMHERIBE
FRIZDWTIR ROKSIRBERVFEETHELTNDY

1IH  RERAT

B, EERAMENERAERICBT S TRk (gap) ] ZH#HAT 556N
HHELTWD, Fovzickhud, Eobid, EHEABEOESRN R
THHM Xd. —@OFELNMAN—LARVWEDKIC, EBRAMEERICXLS
EREAEEOREEFRNRENDHENH D EIND0 flE [NEREHz
2T HHER) 1. AERKNO T THRES N, SHGERGIHIRH A&
B2OHBlIZL > TREIESNTE TS 2D, BEBRAEE (Pax—75#
SRR VE—EBNEES) CERXTIDBENLRNEZMA TS EHY

* Ibid., para. 11. JF3C (ZEX) IZLAF D@D,

“the Covenant applies also in situations of armed conflict to which the rules of international
humanitarian law are applicable. While, in respect of certain Covenant rights, more specific
rules of international humanitarian law may be specially relevant for the purposes of the
interpretation of Covenant rights, both spheres of law are complementary, not mutually
exclusive.”

* N. Quénivet, “The History of the Relationship Between International Humanitarian Law and
Human Rghts Law,” in R. Arnold and N. Quénivet (eds.), International Humanitarian Law
and Human Rights Law (Martinus Nijhoff Publishers, 2008), pp. 9-11.

> Ibid., p. 9.

$ Ibid.
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BRDED 72, ERAEEOFEHMNNTHE TEANZRINGWEDIRERE
LTI, BEEmMEEEE | FICHEINSLD R, BF). MO SUIHFER
RBNTHREEOENIIBI 2RBRUOREOCERVEANICIIEZEZ SN S,
EENEENR IS FICOAERINDDICH LT, EERAMEOEH ITER
DHEEBDRWED, DNSERICBWTEHBEAEED TRk 2805
DELTOEBAMEORENNHFHEINSIDTHS. bodsd, FERAMESR
KTH2HEMHERK, I—0v /SR, KNAESRYL, wind o
REBRE TBILEAEORKRZRDOTNSD,. ERAEEDLH SO S
BITEATETRBRNWI EIZRBET AHLEND 5 S8,

¥z, oz TRIERRHZZTHHER] 22T T, BEERAMEED
HNEBEAEE (Par—THEFNBICEMEES) TR TLDEENR
NEZHBATNDD,. BENTHHEDORMERLTNWS, FilzIE, BEBEA
BiE LD TRIERZEH) CETAHEEIE. Par—THEROIEE 3 &£ % 3
K (FEBRK) BSE2H. HA4RKH (XREK) FE43£0FMN, E—EM
BEBE TS & BEBIGEEEE 6 2B TFoND, HEE 3L (@) TR TE
RIS NZRH R TXHERDAAAIR EFD DS TXTOREA LOREZ 5
Z5HDOFHNILSEVHROSERHOBT) NEIEENTNS’,

Hobd, DODJEBEAEELED TEHL TDODNWT, EEEAMEEORHOH
FlIFREMICIEDH X 0 BRIGEAZHND L, BERs, ERAEET
REINDHEMARE. BEOREINERHICETZHBOTHD. #IAT
ERRAE L B, EEEEFOMORFIEEIEREIC L 2BHNESEE S
NTWBN5THBY, £/, EBRAEE LT, BHERKE 4 £33 -0y

7 N. Quénivet, supra note 4, p. 9.
P HEMERKNE 45, IOy /NSRS 155, KNAESRKNE 27 &
LI 3 5O [ERICHER S N OB®RNSFb /s —AX &L T, Hamdan v.

Rumsfeld, Secretary of Defense, et al, Jadgement of Supreme Court of the United States, No.
05-186 (27 June 2006).

O gz B HRERAE 14 RODESBHZZTHHEMCETIRMAEZRERD—
IR R 13) (1984 4F) TH, BEFEERECRHIEEIIOVT, ANEMNLEEER
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DEEINTVDN, INSIENTNDOERABRICBVWTEB TEARWMERN &
LTHX EREEN TN, o T, BRVBERFEZES TN RES
NBNEEREL D, ZOXIIT IRIEREH) 12DV TIE, BERAEEREEE
BRABEETIIEESINOIHHEANRD R EEENDH D, ELERIZL- TR
OUAEBNEEO BRI EROTHENREDOE—T A —RER5MhHL
NV ET, EBRAMEEIC & 2 EREAEED RO #2137 BEER 5%
HEBNAD,

FH2IH  JRITHEDRHIEE

BT, EHBABEOERO DI EHEE AMEEDIEITHER T ENMHERICH

mbhé%éﬂﬁé&éhé“oﬁiﬁlﬁiﬂﬁ‘E%AE&®Eﬁﬁﬁﬁ§
(BB BEZRRS) 3T RIZZ UL, 2O LEERAERIIASN S A T4
irmE, ERAMEOLOBB THRELAHEZAMT S EEEL THIBL
£5ET2OTHBY, BEMICIE. RAIPFOHEHEFEAL, EHEAEREK
DFEERD T, NMEBBEICHRADIDOBBEMEToNTWSY, ZoZ&n
ST xid. AEEBEIIIRLIC, EHROICESEESNEEEZELZNDO
EEZOLNTWEEBABEOSHIZHOEN L TETVWSEDORMERL TN
51,

WM, Tz MR T 5L D10, HEHEBEAOFERMEE WO BANSIX
EBRAMEE B, #EHE DRI O 7= 12 F Al vl a7z FE R A 72 ROk i B
MRITENTND, O EEFIMBRIC, FBRAEE LT, HEHEEANM
FEITH U TEBRABIERERIZD W TERIIHGE 2RO 5720 O EHEN R T4

IEUTIEW WD THANTHSHEL T, BEDERZEHEL TS, Human
Rights Committee, General Comment No. 13: Equality before the courts and the right to a
fair and public hearing by an independent court established by law (Art. 14), 13 April 1984,
para. 4.

" Ibid., p. 9.

2 Ibid.

" Ibid.

" Ibid.
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REFEL TWARNWY, FEBIZ, 25 Lzanda —oy S AMERHFRETIEED
DWFEEIZROTETWS, bbb, I—Ov/SAHEEHFRTIE. HYEO
H125F . EANEEICEHFIIH U TR AR EOEAREZEBIZHILT
EHADTENS'S, EBRAMEEOEMHIE % U TR 7% B OHE O &
DEONBHENEBICS CNETELAELTETNWDEOTHSY,

DX DI NHEBERAIT & B EBR Nk EDORBEOLB DA Z D < - T,
Bz AT (Theodor Meron) 3. AMEREEIX (HIER R RMaERTL. EER
NEEICED TAMEM7: (pro-human-rights) Hik) 25X 5D THH) &L
THENRHEZIT>TWBY, £/, 7 k&> (Kenneth Watkin) &. [FHHE
FICRET 2 AMEEDOEMZHR0 AND Z &1k, RAMFOBROHOTED B
XL THEBM 2 BN H D] ELTNnDY,

UL LAans, EERAEEOERKO - DIZERAMEICB U 2 BITHATIE
EREMICHNDS ZEIZDOWTIHHEBHRMEOFEEL., HHBRINTET
W5, FlZIE, T —0y /N AHEERIPTE BRI TR E % O M R A HEBR
EREBRWED, RIMSFERZEBRAEEIEDOWTHEZUBEEX 22X
W, ROMFDO LI RBEDOHFIZTDOWTEHEREAMERDORH Z H W THE %

'3 H-J. Heintze, “On the relationship between human rights law protection and international
humanitarian law,” International Review of the Red Cross, No. 856 (2004), p.800. #i.x 3.
ERFHFTIZBNTS, BRKERKEROHEDITHIZL > THEEZZITZEBAL,
ANl (FEEOERBHICETOIN—V &K BREZRLE LU THABIFICIHNT %
EREFERFRZET > TS A, FEHE 3 RITEBRE LEACHEREEZRDLHO
TRVWIEMPRINTETNS, ZORIZDNT, FE— IN—TBEERH=%
ERBADFERME) [P2U X M) 11575 (1999 4) 279281 H, BHA—Z0 M &
FEBAOHER BEBRMEZRDOSBETHRLWED (HAEFRL, 1999 4F) FFIC
I =V AR—REBRDNFEEBRMOBRFNE I N TN S,

Y IOy NAHERPE 34 . 2B, BRIOMBE AR & U TRIN ARSI
7% 50, FEHF TIIHNEB L CRINAEZB O ADNEHFTICEGEMET S
HFIZBL TS CRINAMHERKE 61 ). EEBARZESZE U TRHIZH
A% T EIT/EBN8 2001 £ 6 ARMOFHRANI K DEANBHFLRICSMNT 58
HEAMTE TS,

" g1 2V, Isayeva, Yusupova and Bazayeva v. Russia, ECtHR, (Applications nos. 57947/00,
57948/00 and 57949/00) Judgment, 24 February 2005., Isayeva v. Russia, ECtHR,
(Application no. 57950/00) Judgment, 24 February 200S.

'8 T. Meron, “The Humanization of Humanitarian Law,” American Journal of International
Law, Vol. 94 (2000), p. 247.

19 K. Watkin, “Controlling the Use of Force: A Role for Human Rights Norms in Contemporary
Armed Conflict,” American Journal of International Law, Vol. 98 (2004), p. 34.
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HETEIZ L B EBRA B EO R AIZIE. BN ER & FRIC RN 72 fm 5
FHET DI ENPHENER ST,

B2 MAROHERINE

B 1H  AHERE NEEOR —HIEE

1960 FREEEITIE, EEICR I SEMmENTT HRORE T, Fi LHEHE
NMEE & EBR A EE 2R —RICBE T 2 N B0VERIICh SbUuI LD, T
Bt 13, EERAMELEERABEIRER - A ORI WSS RO
BNERMND ETHABTH D EHHAINSN, £ 0 BEHNZANE BN
BOTIZDNWTIHINETHT UBHASNIEINT I Moz, MEHONRE
H7zmE ., EOXDIBHEMRZEZRLTWEZDTHA DD,

Bz, ERRAMEEERABLREZE-NICEASEROBREINDEY
7 (Jean S. Pictet) I, 1966 FEDEE TERENEHEDOERER) ITHNWT, EBRA
BRI BEERBOERN S D E UL ET, KEO [EBRAMIE 2. [RX
% BEEERDT. AOARMEZORMOEEZHEMRT 3 ERERIOR
k) EEZEDIFEY. ErFicENE COREBEOEBEABEOBSIE. T

0 ZORIZDNTIE. BRE 6 ETRAZITD,
2L J.S. Pictet, Les principes du droit international humanitaire (Genéve, 1966), p. 8.
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T O MBEEER & RO, TEEERE ORI, TZ2EO Rl
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AR R - BN EE. ARICDWTHEEREINSZEEL. BAEMIT
WSO, BRSUIIEAENER WO L, AWK, 4%, MECEERE
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DAH, BMECAMEE VO LERRIZESDNRW—DDKEENRIEZ L
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2 Ibid, p. 63.

* Ibid.

% Ibid.

% A. H. Robertson, “Human Rights as basis of International Humanitarian Law,” Proceedings

of the International Conference on Humanitarian Law, San Remo, Italy (24-27 September,
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2 A. H. Robertson, “Humanitarian Law and Human Rights,” in C. Swinarski (ed.), Studies and
Essays on International Humanitarian Law and Red Cross Principles in Honour of Jean
Pictet (Geneva/The Hague: ICRC/ Nijhoff, 1984).

> Ibid, p. 799.

%S, MacBride, “Human Rights in Armed Conflict: The Inter-Relationship between the
Humanitarian Law and the Law of Human Rights,” IX Revue de droit pénal militaire et de
droit de la guerre (1970), p. 379.

' Ibid..

2 Ibid., pp. 382-383.

3 Ibid., p. 382.
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T4 —URRIESRRIE 3 B3 (o OEX 30 RUTO@ED,
“Article 31 General rule of interpretation
3. There shall be taken into account, together with the context:
(c) any relevant rules of international law applicable in the relations between the parties.”
¥ EREIZDOWT DI EL T, C. McLachlan, “The Principle of Systemic Integration and

Article 31 (3) (c) of the Vienna Convention,” International and Compartive Law Quartely,
Vol. 54 (2005).
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fEIRE L No.592 (2010 4E 6 A) 18 H.
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" E_E. 19 H. P.Sands, “Treaty, Custom and the Cross-Fertilization of International Law,”
Yale Human Rights & Development Law Journal, Vol. 1 (1998), p. 92.

2D, IOy SRS 1555 1T, KINAESRNE 27 L8 1 HIZHEKED
BRENEET D

©oFt TR (7E39) 19-20 H.

*“ M. Nowak, U. N. Covenant on Civil and Political Rights: CCPR Commentary, second
revised edition (N. P. Engel Publisher, 2005), p. 99.

“ A. Bianchi, “Human Rights and the Magic of Jus Cogens,” European Journal of
International Law, Vol. 19 (2008), p. 504.
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* N. Quénivet, supra note 4, pp. 9-10. FHH TRTHEHR ) (¥ 39) 20 H,
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Premiere Conference, 3e Partie, at 120. BIRER IV 7 AKHEH, EEEYSE [EH
BRBEGRIEREIL (BE2 )1 (=8 %, 2005 4F) 821 H.

®EX GEX) BUTFOEY,

“Until a more complete code of the laws of war is issued, the High Contracting Parties think
it right to declare that in cases not included in the Regulations adopted by them, populations
and belligerents remain under the protection and empire of the principles of international law,
as they result from the usages established between civilized nations, from the laws of
humanity and the requirements of the public conscience.”

Convention with respect to the Laws and Customs of War on Land, July 29, 1989, Preamble,
32 Stat. 1803, 1805, 187 Consol. T.S. 429, 431.

Y INVFUAREIZDOWTIE, XL H7Z 0 S. Miyazaki, “The Martens Clause in
International Humanitarian Law,” in C. Swinarski (ed.), Studies and Essays on International
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{1

Humanitarian Law and Red Cross Principles in Honour of Jean Pictet (Geneva/The Hague:
ICRC/Nijhoff, 1984).; R. Ticehurst, “The Martens Clause and the Laws of Armed Conflict,”
International Review of the Red Cross, No. 317 (1997). . RIGHF/L 8 FEFRF OFRAE KR
MAREHE IV T > AREDOBAER E i) TERRBIRmITZEL 56 19 5 (2003 £)
27-50 H, {LEE— (RIVT D ARE—AFOHEF] M#fEtH - Rihem (R4
DOEREEL CGEIEE. 2004 4£) 58-84 H.

P EEHEICBISERIIOVTIE, B, L3740 H,

N BT ES 1 KRB 2EOFX G0 BLUTOED.
“Art. 1 ()

In cases not covered by this Protocol or by other International agreements, civilians and
combatants remain under the protection and authority of the principles of international law
derived from established custom, from the principles of humanity and from the dictates of
public conscience. (---] ”
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52 T. Meron, “The Martens Clause, Principles of Humanity, and Dictates of Public Conscience,”
American Journal of International Law, Vol. 94 (2000), p. 81.

”mdp8lﬂ%rw%wYJ@M%5V§

** Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ
Reports 1996, p. 226, paras. 78 ,84, 87.

55 Ibid., para. 86.
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47



RA¥r 4 & OBIRTIIE L AEBRHR IO G EER E0 TN TD
EFRITHNSAELCDREERLT ZIHET 2EA (EABERSHAEN) 2
MLUTHRBEAWNETHL2NENPHELEL/2DTH S,

1 RAERICBT MR A etk

B1E THROLCEHEIENICET SEERK (B HERK)

1 B MR O FE M B DR

1966 £ 12 A 16 H. EHE 21 BRI TERN S Nz [ RA K NBIERIHER]
BT S EBEAK) (BHERKN) & BETIERAMESENOH TRO R
DOEERIZAMERKTH D, BHERKTIE, TOEBEEEL T IHHA
HeZH<~> (Human Rights Committee) | MR BEINTWS (E285F). HEAR
i EADOERTEHSNZ BEDERIZE > THRENSDBOTH S, HHlI
HROOERFHRE LT, ExRRE. BEREHR. BABERD 3 DBEFEET D,
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% International Covenant on Civil and Political Rights (ICCPR), G.A. res. 2200A (XXI), 21
U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 UN.T.S. 171, entered into
force Mar. 23, 1976. 7323 2013 £ 3 AR T, #HNEEIL 167 TETH 5,

(HAEIZ. 1978 & 5 A 30 HE4A. 19794 6 A 6 HE=AE. FFE 6 A 21 HtHSE
#at. FESHA4HAM - &0 75,.)
SHSETELITEHEINTWS, £F0OMICHHERODONEZELH S,
C EDOIT 1992 FELBROEITTH S,
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L. BB, 20 ROSHERMERIZEET 2 EBRBEOSE 8 & 2 KU R K U BIEK
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WHBEAMRETHLENZE5DTHAID. ZOMBEEEZEZLTODOFHNMND
LT, MRPIEARIIBOTROZENED SN TS AMNEHEINS,

a5k

1 BEROEFEZENTRORIRBEOFERIIBVWTTOREFROEE
BARICEZEIN TS EEE. ZORPNOBHEIL. FROBREMENEL
DEETAHREICBNT, ZORMNICEDSBFHBIERTIHBRZES L
MTED, 2L, TOHBEIT. YTHOENERERICEDEE D MOFES
ICHAR L Tld72 59, £2. AR REO/, #5858 RECUIRET
HOAERBETHENESATIRARSIRN,

2 1TOHEIL. B6S, BTHR BIFRILEL2, Bk BISK B
16 M NTEE 18 ROREITERT S5 I LEFHFTHDOTIIRN,

3 BBHICERTOHEE LR ZTET 2 ZOBMNOEHEIR. ER
LEBERVERTDICE N 2EBESEHEREEZEC TIOHY
DLOFEREICE B ICRAT S, i, EXORTIT 2012, AEKREZ:
BUTEOEBAT 5,

T BHMERKE 4 FORX (&30 BHUTOBEY TH S,
“Article 4
1. In time of public emergency which threatens the life of the nation and the existence of
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R E A — RN EO BB ST 515 & (measures derogating from their
obligations) &2 ZEMTESEHMEINTWVD, - T, 20 [RORAE
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ZHNT, RIMARIZIIAKOBERNRENBWGEENET 5 I &Ik %,
bHodbb, WIIWAIE, FHHENENE 4 FICEDHEEZ LSRTNE H
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EEZOND, T LML, BIZIE 1996 FO BT8O BWH I O
Bt KT 2 ERFERHAFOBENERCBNTHRAIN TV, [
FHFRIFEBSENERICBWT, BHERKNIE TERORBFFIZ—EDFREMN
5ORBNFAINSFEBMIYFT 4RI HHEHREBEFICOE LN
EDRERLTNDS,

o T, RIMFROEBEAMEOBEAVEEEZEZ 5D XA TRAITNERM
Blid, WHRSGRICHNENBEFERBEZITND 50, KNS HEIC
HEEH2NEND ZEIZRD, T LAEBEIIDWTIEBEIZE < OIFFENR
ENTETNSN, EUFTIRARI ORI R TH 2 EERAHED & EIFRAE

which is officially proclaimed, the States Parties to the present Covenant may take measures
derogating from their obligations under the present Covenant to the extent strictly required by
the exigencies of the situation, provided that such measures are not inconsistent with their
other obligations under international law and do not involve discrimination solely on the
ground of race, colour, sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may be made
under this provision.

3. Any State Party to the present Covenant availing itself of the right of derogation shall
immediately inform the other States Parties to the present Covenant, through the intermediary
of the Secretary-General of the United Nations, of the provisions from which it has derogated
and of the reasons by which it was actuated. A further communication shall be made, through
the same intermediary, on the date on which it terminates such derogation.”

Y Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ
Reports 1996, p. 226.
® Ibid., para. 25.

O AERHOBRBICETOENADHAELTE, SLHEVUTOLDESH,
FHHAEAR TAMEERKOD derogation RIE(—)(Z - 58)) NEEwE ERKFEER)
HITEE 6T (19854F), FH1IEE1H (1986 ). FAILE] TEBXAMEDRE
An[REYE) (FZEM. 2003 4£). R. Higgins, “Derogations Under Human Rights Treaties,”
British Yearbook of International Law, Vol. 48 (1976-7). T. Buergenthal, “To Respect and to
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AEE] 3. BEFORINFOBELEEINDZIDOTH S I,

Bz, FHRKOFEREELELZ ) T 7 v (Manfred Nowak) 1d. 54 KH
R (EEER) OBIZE. SYENEN EOBBERND I EE2FETI5ME
D—D &L THRMIZ M5 BTN TWZZEERHLTWS'Y, FLED
SHEREEOUFOFHBETIE. NRORRBRORDEERMHNVRFOIT
THDEDRBUFEAL TV, LALENS, TOBROEEIZBNT, EHER
MERKIIEEXETH N SBFOARENE 2 SHICB L RNETRAENWEDE
ZMEIKEIC L o TIRRINY, BKIIC M%) OBURIIR S RKITERAX
MEHIBRENEE, gD, BFAOIRNEZ SR EZIANTE VAL ZDHD
BIERNRINEN, FERTL>TRIANSNS Z &EdAho .

ZDEII. BEBRICBI2#ERN5E. T#E) 2HRT 2 LEHESEE

Ensure: State Obligations and Permissible Derogations,” in L. Henkin (ed.), The International
Bill of Rights (New York: Columbia University Press, 1981), J. F. Hartman, “Derogation from
Human Rights Treaties in Public Emergencies,” Harvard International Law Journal, Vol. 22
(1981).
U BEHEEC TRAFEE ORI 11917 A8 HOT I Y AKICTORREZ RINY
ZEMTES, FETIE, 77 AANEES TRESINDBEAOHERNT, BEHI
BIEINEIELEHEL TWEEXN S, J. Morange, La Declaration des Droits de
I’Homme et du Citoyen (26 aoiit 1789).
2 M. Nowak, U. N. Covenant on Civil and Political Rights: CCPR Commentary, second
revised edition (N. P. Engel Publisher, 2005), pp. 88-89.

B Ibid., p. 88. E/CN.4/AC.1/4, 7; E/CN.4/21, Annex B, 25.; R. Higgins, supra note 10, p. 286; J.
F. Hartman, supra note 10, p. 8.

'* M. Nowak, ibid., p. 88.

5 Ibid., p. 89.
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WhAZzBEODRN, ~EOERBIZBIIGEGHH 50, HEIZIZ2E TR
THITIENRDIEFBIZOAND ZERIZEEVBISERITE TROEEE
Bl OHEEERD D 5,1 L LT, BFCHBEZDILWHERZEIZRL T3,

LR RAESCEFEBRICBI2@MmICAHA SN L DI, HHERNE 4 £0
NORBFE) THEFORNPFOBRNZENLSIEMIT S L. RIH
S OEBRAMEE DA ATRERIC DOV TIIBEN LR ZE DBOTH B L
WA, EODIARBRERIETII RV, bodsd, FAFRNEET 2 ERITEK
PRIIMENEEND ETNE, HROBREIFERELCHEEHH 5. #i
ZIE FIZREE 2 HTHRMIZEB NI XN 5 EmHE B 6 &) OFRIZDN
T, BEFICIEAERBRATANSEC 2 —E0AMOHEBITEELZ D LT
SNBWEENH B, FENERCRIMFRESORINE D DOERT
HENIZHEERLDIIISLEGETHDHEEZEZSNS,

ZORE. EBRIZ 1996 F£0 [BEBOBEW X IIER O&ENE) TBET 285
MERICBWTHIEE 2o, BT, THAEL T, ZEMICAECOAmE
FHEINZVHERIT, BRHTAICBWTHERINS) &L T, RAMFRHFICH
6 REMMENEMINE 4 ROBRBBENHFEINANT L EHR LN,
FEFIZEHFTNT. RITH RO EMEORIRIZDONT, MINERENEROH

" HIREY REFROFEORBIEE HUS) TR - EEERE TEIR AR
) (FEFIF—ERETD ) (HAmtt. 1979 4) 129 H.

T ZOR BROI—Oy SAEERK TR, 515 £EB 2 HIBWT, [EENBRETT
ZIMNSETHRCOESER<S.] C é:fﬁ‘ﬂﬁﬁﬂéhfb\%o

'8 Legality of the Threat or Use of Nuclear Weapons, supra note 8, p.226, para. 25.
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MATRSGTI, SHENMNORIEREZRBETHOHRET, TOEE N
AIKEE] 56 RFRORAMENEHIIHNELTOIREECSWTHAY ED
BHBIERTHHEBEEELHIENTESLEINTVS, 2O INAES] OFE
Hid, BEEHERBICBITS 77 ARRICL > THASINLEZDBDOTH S,

& IMRICEFINTVDEEE] OBRIIDODNTIE. FIZAIETRERZIT
EAAFZRZTOFECIOBERICE ST, BRESCIENERESNHAES
NHEDIFN. BEOERFOBEMEE LT 2RABEY. REANEEICX
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WZ 5,1 MEOMRERL TV, FHEMICIE. BRENEOREXIIERIC
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EHEEZENDZHBOLEEZOND, bodkd, DNBBEBEOEEIZDNTIE
WEMATIIARL, BRIZEDEND XD FROREMNEIIHELELT LR
Bl ThihIkrshrnEnz s,

¥ Ibid,, para. 25.

2 M. Nowak, supra note 12, PP. 89, 92. E/CN.4/365, 20. : “---state of emergency officially
proclaimed by the authorities. ’

e TR (R 16) 129 H.
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HEFEBRAEELED 1558 OBENSIZEDL I REENREZSNDTZA DN,
BlZIE, 20 MEDOEE] KRAIMFIIBNWTHYENE S BRAEE L0
BRZLTETHIE. BEOHRRLEIZ. MYERXAOREAFROEAICEHER
ANBEEEMTOR/BLEED LRI TERNI LIRS, ZORIIDVTIRE

2 M. Nowak, supra note 12, p. 99.

2 Ibid.

% Ibid.; T. Buergenthal, supra note 10, p. 82; J. F. Hartman, supra note 10, p. 17.
» M. Nowak, supra note 12, p. 99.

% Ibid. REHFEBI. RHBREFOBL - LES CHIEEND EL TS, KT
NKR TERAMEE E D 22— TR0 - HTH - ARBER#EHOER &2 ORE
ROFEEGES - Bllek TR SFOERE] GRIEE. 2004 48) 244 H,

55



DEIITHMTNIEEINDEAS, FIZIZAMOT 2 v Vi, EERAEEDE
HEN258I N BT 5 EBAMENFRIZEAINDS ENWD T &3k
<HEOEFEEMAIZH D AW EEHL TV, A THFEE, THRED
ERGEICEDZASHMOBBICEML TR S BRNEDIENSELIZEE
AMEIL EEBRANBEOBEEBA ZHRT 2 SITREMICOERTERNET S
B, b0, BEARICEERAERICEAT D &S 2 EERAMEEOERNAE DM
M DNTIXEMN TIEZAR Y,

B _OWRARHFKEERESE UTE, FEKE 4 &5 2 HEMETSND, T4
DB, N OKEIL. FE6K FT4HR FESHRIEN2, BEILSER BISK B
16 RAMNCTH 18 FOBREICERKTDZEE2HTHOTIIR Nl LE3NTNVD
WO, BRI, AT 2R KOFER G565, BRKRUIIFKER
FOIE G745, BEkORIE (8 45E 1 HEUE 2 H), ZYARBITICK
D G 11 ). #MEUHEOREE G5 155%). AELTRDSNDHER (B
16%%), BA - RODERCEREOHE B 185) IXDOWTIE, H4L£OTTERK
BEZEDZEFHABEINTVARNERT LI ENTE S,

Ho b, 458 2 HIIIRNICHE SN TOUARVREIZDOWTIE., &£
ERBEZEDZEEFRINTNELERTLHIILHARETH S, BARRIZIE,
MEFEHOREIE GE8AE I . BEROHHEIEHNBOEHS, FEo%). #
BADEH - fTHIHE (5105, BE, BEAOCHEOH®H (125), AR
ADER (135). RIERFNZEZ T oMM (145). AR - GERTMEHD
HE (175, REOHH (GE195). BHFEEROBEREDRIE (520
%), £20HE (F215). #toalm G5224%). IFWHoBAH (523 5).
WEORE (5 24 ). BEKUVLBAORE (8 25 52). (KOROFE -
R GFE265). DEERKEORE (H275) TOWTIE. %450 T THYE
WEDEBERBEBNE SNAEEENGFEL TN S,

Bl ZIE. 2004 D [NV ZAFF HEHIRICH T D EEEROEN R [T
ZEBEFEERHFT OB ENERLTIE. RORBFROBRICH HRMITERBIAEE

2T H. Meyrowitz, supra note 1, p. 1085.
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BIT D&M ERIL B, EEMITSFHENICTH AMEDEBRRRREEICBNWTEE
RAMEFKO—DELTHNEFMTENTNS, BRBROREHWHEOZDD
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REIEOLNTE

-y NAMERKE, RICHZEEERK SRR, BHOBBOKTIZ
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¥ Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 9 July 2004, ICJ Reports 2004, p. 136.

* Ibid., para. 127.

> Ibid.

2 Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights; ECHR) (Adopted in Rome, on 4™ November 1950).
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1 BPFZOMOEROEFEEZENTAORBEROGAITIE. WITNOKE
KES, FROREMNEILEETIREIIBNT, ZORMITED
SHEBDPORBTLEBEEDZENTES, L. TOEBIR. 4
FZARIENERRICEDEE D MOBHITEML TR 520,

2 FEOHEILFE 2R (BENREBRITAN S ETIREOHEER,).
IR, BAR1IBIVETROAENSGBRR TS LEHTHOTIE
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3 BENOEBRTHHBELZ ELSEMETETIMOEIL. Lo2HBEBX
CZOEHZI—Oy NERSFHREICTHICENT 2., SHERE
oo TOHBIKRTL, FHNOEBHENBURZRICBITEIND X DITR
S EEFITIE. ABBREICTOEBRAT S, »

P A3-0y /SN AHESRKIE 15 ROFEX (D) BUTFOHED.
“Article 15 — Derogation in time of emergency

1 In time of war or other public emergency threatening the life of the nation any High
Contracting Party may take measures derogating from its obligations under this Convention
to the extent strictly required by the exigencies of the situation, provided that such measures
are not inconsistent with its other obligations under international law.

2 No derogation from Article 2, except in respect of deaths resulting from lawful acts of
war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.

3 Any High Contracting Party availing itself of this right of derogation shall keep the
Secretary General of the Council of Europe fully informed of the measures which it has taken
and the reasons therefor. It shall also inform the Secretary General of the Council of Europe
when such measures have ceased to operate and the provisions of the Convention are again
being fully executed.”
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FEDPEEE -7 19697 H 1 HOoOo—L X (Lawless) FAHIRIZBNT,
15 RICHESINS BHFTOMOEROEFEZEN T RORIER) LT,
EFERICZEEZRIFL, BREWD EFEEOHBESICERE B 5 T4

¥ EZAE. VOB 1974 £0OF 70 ABKOBIZ Y RHABBEL THITHN
ML TRAFTROES Z2ITORMN 2. ZOLIREA. YFKRRIZIZIT—O v
MNERKNEREETH D EEZ 5N 5, ILA, First Report, at 163, Appl.6780/74 and
6950/75, Cyprus v. Turkey, (1975) 2 Decisions and Reports 125, 136.

3 TEHMEORM) BHRIZOWTIE, IENES Ma—o v /NAMRK EEROHK R — b
DORHIZET 2 NMERBIFTHIF 22 E U T) TR 88 &5 7.8 65 (1981
), ILE&HTF 13 —O0y NAMESEHFIZB TS TRHMEO R ) HEROF /2723 R&) T8
BRFREBAED B29E (1992 4F) 2218,
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SMHIINDRAIE L 7= (exceptional et imminent) A E/ZIXBADERE] THHEH
w72,

ZOO—LABEHTRINEERIL. 1969 F 11 A5 HOF U >+ (Greek)
EHICETLHI Oy NAMZEROMEZTITBNT, 51T 4 DOELEEIZSH
HantTngy, AREZICINE. 275 INORAER) THsEDIE.
ORDOBAFREN, BEIFELTHWSED., HLE, ABHELTWEZE, @
ZOXENEERIIEAZ L, QfFEKOHEBHETOMENENINTNDS
&, OSEZEH TGRS, I—O0yNAMEFHNIZL>TRDENTVWDE
HOBBEIZIEIHKTIE, ROLe. BREEBIVROKRFOMFFDZDIT
HSNWIATDTH DL BBANNRDOTRITINERS NI &, EENT
WaE, IS ORI, AERKLED TRNOREER] NN E2ERTH S
MEZBZDDZATRVEVWEREINTWS, /- T, ZNsDd—oyNNA
MEKO T TORBZENRNVIC, TROBRAFR| OFBENILIEOHE 2R A
5ZEITT 5,

(NORBER THIODOE—DERI, FsE THEEEZSND,
X, TRAEBE ONEHSBHSNRLIIZT. dP5EEPIHSELTH—
B R 2H OBENSH S, FIZIE. 1993 FOTS=H - I TI14 R
(Brannigan and McBride) ¥ EEEMHTII, L7 1V 5 > RIZBT 5 ERNE
KTHolzZ NG, HEIK 1984 F 8 AN S 1988 4F 12 A ORNTE % #im 4
HIZESTVBEY, 20X, HEDICEERNVENTHINMEZ R HEITIE.
BENES LI NBNAEERH D EZEZENTE TN S,

BOERIL, 2EH) THS., k. pTLBBEIELCTWSLIEZE
BRI 2EIIEET. ToREBEEEEATNS I LD ZOHRIZEEND ]
BEMEM D B, HlZIE. FU v (Greek) FHTIE. ROBRBBREOLEITIA,

% The Lawless Case, Yearbook of the European Convention on Human Rights, Vol. 4 (1969), p.
472, para. 28.

37 The Greek Case, Yearbook of the European Convention on Human Rights, Vol. 12 (1969), p.
72, para. 152,

3 Ibid, p. 72, para. 152.

* Brannigan and McBride v. United Kingdom, A/258-B, 1993, 17 Eur. Hum. Rts Rep.539,
570(Op. of the Court) and 591-3(Diss.Op.Majkarczy).
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EOEH BEENDIHDEINTNBY,

BmDERIL, BROEGZENTREFRBIIDVWTEMANERNEFET S
TETHDH, TTTOEMMER L. BREREKIIOWTORRNLEE:E
BEXT 2, DEVERICLHP>RAFROESIE. EBEHNIZHSOLBADHEFR
BT LITATHS. ERERO—BICATILSREINRBREROE
BTHoTH, TOZEBIHBNTHS EIIFVEW, BIZE k717>
RO—FERIZB T D7 O075IIDNWT, EEE2KICBIIERRIAEREE
ET5ZLRIRETHD EEDNBY,

EMOERIL, BROEFIIHTIERDFIETHD. ZORBOERFIX,
RRBFRELIVWOIRUNOMEDOERORARNICEDLEIDBDTHS, FlAIFO—LX
BT, EROEENDERIL. BIZHFROEROAKE —2RKNEEKT
5D TIER<. THRZWRT 5 LEEOHBNIZ L] 28N TIOREED
fERMIRIZE DB T B 3NN Mo T, BROAEGEADOEBROEML. &
HOEFHGSENBRAFRICE > TALEITIN, HEKROLEWEIMAH
WRERIZRSEO2REEEDHEEL TNEEEZI 5N,

LD &Sz, I3—0v/NAEKOBRER OETERF LR, & 15
ZILBTD NORREE) WRTARIIED TELHEMNN DB TH D Z L0
HSMERSY, BIZIE versen Xt/ V7 2 —Ti&, IV = —BOFIZERN
TOWREARAENRAFREELCIESHEL T, I—O v /N AERKE 15K
LB ESELZRFDH DY, 2. T HFEAE 27 FANZ. AT
INAOEREOBRBEOBRIIEENDELTNSY,

® The Greek Case, supra note 37, paras. 152-154.

# R. J. Macdonald, “Derogations under Article 15 of the European Convention on Human
Rights,” Columbia Journal of Transnational Law, Vol. 36 (1997) pp. 239-240. The Siracusa
Principles on the Limitation and Derogation Provisions in the International Covenant on
Civil and Political Rights, 1985, 7 Hum. Rts Quart.3, 9, Principle 51.

* The Lawless case, supra note 36, pp. 81-82.

# R. J. Macdonald, supra note 41, pp. 235-237; Nicoke Questiaux, Study of the Implication for
Human Rights of Recent Developments on Situations known as States of Siege or Emergency,
UN Doc. E/CN.4/Sub.2/1982/15,1982, para. 28.

“ Iversen v. Norway (1963), 6 YB Eur. Con. Hum. Rts 279, 328-330; R. Provost, International
Human Rights and Humanitarian Law (Cambridge University Press, 2002), p. 273.

% Siracusa Principles, supra note 41, Principle 27.
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2B, RASFORTBNTIE. % 15 R5E 2 HTIE, AT 4R S
2 %) TOWTE, TRENTEEITANSAE U SRTOEH ZRRW T &N
FEINDDBOTREBWEREINTND, ZOZENS, T—0Ov/SAMHESR
K EZ, SERNBEETENSECBRETITODNWTIE, FRIICEBRAMEED
EHHENSEREA LD DOEHETE S,

o, EMHEDSNIE. BREAE GB35, DEREALE B4%1) BV
CEDDBRWLE ORI GE 7 §) OBREN S OBRBIIHRMICEEINTY
%5, bodsb, HlZIE. ZHNARBITICLSHE, AELTROENIHER, B
- ROKEEOEHIL. HEESRN TIERB TEAR0WHENE L THRIIZ
FIEINTWEN, NS OHEMITI —Ov NAESKTIIHRMIZIEZEEN
TR,

FHIW TAMEIBET DRMERT CRINAMESRKD

1 AKINAHESRK D HARI AR

PAMEIZBE T 2 KIS CRINAMESHKD 13, 1969 & 11 A 22 HIZa A& Y
B (B - Rwt) TR N RNHIE O AMERKIZET 258 TH S, ¥
wEEE WD [E T, ICAHHBHERMSI —0Oy /NAKHELRNITIESE 508
AEFKIOF THRNINACEBRFRBICATLIETZEBIMATE TS L
DR TLHILENH S EBbNS,

2 fREOEIE
KMAMESRK D, BEERGOI— Oy ALK EREI. EREMR I
FRENEZBIOTEARETH S LMINDMN, 27 RICEAREOE EOHEEMN

RITENTHY, HPYERFESKICEOLIEBNORBE T AHBE LA ZEMN
HREE > TS, KMNMAMSRNE 27TRIZ. ROEBOVHREL TNV,

62



27 & (REEDE L)

1. %, DO, EZIEH0EOMNS L IIREEENT ZTOMOER
FEOEAITE. HYEIT. FROBSMNEICLELEL T HRE EHIMIC
BT, ZOFMICEDIBBNSRKTLOHEBELZ LD IENTES, 2
ZU. ZOHER. HHFEOENEBREICEDWTE D fIOFEBHITHEAM L
TRALT, o Afl, KEOR. . S8, SEELEHa20lia 2
Bl ET2E0Ea3ATIRRSRN,

2. 1OHER. KOER, Thbb, #H{35% EORIICALLTEDSNS
FEFD . 4K (EMITHT M. 855 (NERNZREWEZITHHE
FD. %6 BEHRENSOHBE). $95% ERENSOHEB). H12
& (BLDBXMEHOBRH). $1745 FHEOHEFRD., B184% (HAED
OHEF]) . 195 (ZEBHOMHERD. H20 5% (EEEFDOEFM) BLUE

& (BBHME). F2I3INS5 OHERORBEIZAR R RIS ERE EOREDN
N BHEIEHERDH D HDTIIIRNY,

3. BIOHERZITET SMNEIT. BREELELEZRE #lhE2b50k
M, BLYEEEOK T FEHZRMNEBEBREZE U THORK
EICE B ICEAT %, ¥

O RINAMERKIE 27 RO (&30 BEAIFOMD,
“Article 27. Suspension of Guarantees

1. In time of war, public danger, or other emergency that threatens the independence or
security of a State Party, it may take measures derogating from its obligations under the
present Convention to the extent and for the period of time strictly required by the exigencies
of the situation, provided that such measures are not inconsistent with its other obligations
under international law and do not involve discrimination on the ground of race, color, sex,
language, religion, or social origin.

2. The foregoing provision does not authorize any suspension of the following articles:
Article 3 (Right to Juridical Personality), Article 4 (Right to Life), Article S (Right to Humane
Treatment), Article 6 (Freedom from Slavery), Article 9 (Freedom from Ex Post Facto Laws),
Article 12 (Freedom of Conscience and Religion), Article 17 (Rights of the Family), Article
18 (Right to a Name), Article 19 (Rights of the Child), Article 20 (Right to Nationality), and
Article 23 (Right to Participate in Government), or of the judicial guarantees essential for the
protection of such rights.

3. Any State Party availing itself of the right of suspension shall immediately inform the
other States Parties, through the Secretary General of the Organization of American States, of
the provisions the application of which it has suspended, the reasons that gave rise to the
suspension, and the date set for the termination of such suspension.”
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KINAMESRKI T, T8F, DNOBER, XIS RWEOMNS L 3LZee®
MTZTOMORBER) LHEEINTHY, HHERYTIIERKIZHRNE
KNt T 5z T#k4 (in time of war) | OXENEFEL TW5, 2B, HHE
BROIZHAONTEL I BRRNORBERE (NKIZEE] T25EMHE. KINAKES
KT RIZER I N TV, £z, BROBEMNEIZNESE TS TRRE]
MAT THI) BBREIN TS, fich, FAXEHERKSI—O v/
MEFKTIE TEROAF] NOBHEREINZDITH LT, KMNAMESEK
T TRKEOMLERE] EINTVWEHRBRRS,

BB KINAMESRKIF 27 RE 2 HTIL, BB TERWERDFEMIZHIRS N
TWLEDFBNTH S, RESNDHEFANFICONWTHHESRK SHEITN
W BN AR BT 24EmIC T 2HH (5 4 &) Tid. EmER
[—RICIEZRORNSREINDS] BOEINTNS, LML, FERIZDN
T, KRNAMERKTIE, ERMBILEABRERNZR TSI EE28IEL. Wh
255 EITHBERILIEIBEE T S B WAL ICH U TERMZR L TR 5720
ERELTVWSD, HHERNIIEEN S EAREFRON IECUEITET 5%
KINDE RIFIR ENT W, KN AMERKITIL, FERNE. 18 ARMIZMA T,
70 A EOFIZH LU THRT ZENEEINTWS, iz, FAE KEOH
Fl GE174). ZEHOMM (B 195, EEEFOHERN (E2045) BB
(323 52) 1%, HEHERP TITRE TEZARWHEN & U THRMIZIZFIZEINT
WENWBDTH D, NS OHEAIIKMNERTIIORBEINTHSEENS Z
ER5%,

KINAHERKIZBIT2RAFROEKRIIDONT, FIXITRNAEZERIT.
KMNFETIIRAFENBRE LDVDITHIEINTWSAEND 5 Z & &t
WLTWBY, T LD, FRERBINT T 27 AU BB 2BRABROE 4L
FHELTHWSNTETVRS I EbH DS, KMNEHIZB T2 RABROES

7B 2T 1980 EDTF U BENET 5415, Inter-American Commission on Human Rights,
Report on the Situation of Human Rights in Chile, OAS Doc.OEA/Ser.L/V/IV/66, doc.17, 27
Sept.1985.

® BRBNTIZ 1986 FE 8 H 26 HORY ETICLARABEBREROESNH S, ILA, Second
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EZEETHEEWIZAVWSNSEHANAS N5,

2B KINAMERKER TS EOBRIZDONWTIE, 1997 £0FT 55 (La
Tablada) BB DKM AMERBROHEOBRENY, KX, 7ILEF
CEEREHBESHRL TWEEHAE OROR IEZE (1989 4 1 A) IZDWNT,
RO EIRMNNMERKE 4 ROEMMEERNENNEFDNIZHDTH S,
ZESIT. RMAMERKE 27 R EOBBRTROL D IR,

CEINARESFHBIOANEEOEHNEA I NS LD BRI HFOEEICK
o T KMAMERKHORNEICL D E5N2EBMOBBEBOEEEEFET DS
BT BESIE G AMERKE 27 ZOBA OA CTHEEEFIRTRET
32, LA, TOXDRBBEICL > THEELZIT SN, FERIZEA ]
RER NBIEDFRKI O T TRIEI N DEN W LT gz s, KIZ,
LHHEMRNEEO FTELEINBVWHOR ST, ZESRIMN D&M O E
DKM AR R OBET 2 ABEORKOTE S O T TORKEOZEBEKX
ThdLERMTTEIRETHD.]

ArE. AESENEZECEBRANEEIEKRLZP0T—ATHDEEINT
W3, ZERE. AICBT2RNIEREZENG FEERMAT, Par— T
ZHIGEE 3 ROBERAERD TS, 5§27 FO®RKEBICDOWTIX. RAH
FOFEET 2 5E IER AR EEBRAEEOWN S Z2 52 BEIZDWTHR
WIS kL. 207 7o—Fid, BEREFNEERATOREBICET 2850ME
RiZfoZ b0 THY ., XETEERIT. RANEROEMMEDHROHIE
*MA%%@@X%E%@bM%%T%T\%@?é@%kﬁﬁ@ﬁ%%%ﬁ
ETHEMNENDBLZEEZHRLTNS, HIBMAMEREBETH S KMNARZER
A, BURRICEBRAEEZRA T 5HERICDONWTRED, EHERAEE GLESE 3

Interim Report of the Committee on the Enforcement of Human Rights Law, in International
Law Association, Report of the 63™ Conference, Warsaw, 21-27 August 1988, London: ILA,
1988, 129, 154, n. 131.

¥ Juan Carlos Abella v. Argentina (La Tablada), Report No. 55/97, Case No. 11.137,
OEA/Ser/L/V/11.97, Doc, 38 (1997).

% Ibid.

' Ibid.
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&) ZHEALTWSZD, ERAMEEEEBRAEEDOZHICOWTHEN DR
BRBEHITHDLENZ D,

28 AMESK OB E A TR

NERK L ORERE DO EBERB L, HEMAIEOEBACERE MIHLHEA
KHLTARSBDE—RIITERENTNDS, LALARNS, RImsL DB
7T, MPLUEEROEKIIHEOBEBATHEH TSI ENEEIND D,
ANERKIDFERIE D BN B T 21T R PEANIZ D RSN ENDEEE S NT
. THETOHREL, NESRMIE THEEBN) OERITAIIOBEMHRRDE
AIM. Fleo TOBEOHEEMNTHS EAL TE, AEAN HE. S
DXR) BEENDIDTHA I,

FH1H  THRAROBIGRIMEFICE T 2 EBRAK) (8 HESKD)

CHRIREREICS W T, BEO#EBNIZH 2FADAMELE S ERNREE
THD. THZTHEBRNDBRENKTI AN o, TEAENOHER &ZF0M%
EOXMRTHEERZLIEROFREABIN., TOROTHREV/ZFEEINT
Wizo UL UARRS, KRR O AHME D EBRHIPREE D SURIZB W T,
TRTOBMAN—EDOHEREET D EDESDD & THRA IRERI BRI L
T3, #lZIE, HREOEBRBOAEHICONT, BHERNE 2 £ITRD
EBROHELTNVS,

W2

1 ZORNOERHIERL. ZTOBERBNIZHD., 1D, TOEEDOTIZHLIN
TOFANIHL. A REOE, £ 5. RB BBHERTOMOER.
ERMEL tartis, ME, HAEXBMOMMFICI DN ZEH
BRUCZOBRMICBNTRDSNLHENZEREL ROHERT LI EZHHRT 5.
2 ZOHBMOBRHER. SLIEHEBETOMOEBNRILZE SN THRNESIZ
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. ZOBRMICBVWTERD SNLEMEEE T 520N ERIEREZ OM
DHEBEZELY. HEHOEE LOFHEIZOBRKOBEEITHR > THERLT
et dl KRS,

3 ZOHKMOBKHEIIZ. ROZEERHHKT B,

(a) ZORKIIBNWTRDSNLHERXIAHERESINLEN. RNNERK
TH#HTE2ECLDTOREMTONIZERITH. ENBREEEE
RITLIELERRETHE,

(b) BFHBERDZHEOHEMIPHEROS ZE1E L, TEEELIZTEE
OB XIIEDERITED HMOMERDHLHHEBEIC L > ThREINS Z
LEMERT D I ERVEE LORFEBEOREEEZERIEL 2L,

() BBEHENEASNLSERICTHERODZBEICK> THITEINDI &%
HRTHZE, 7

FEEOBHEOBRIZEZIE, Z0EBAICHD, D, TOEEDOTIHS
FRTOMEA (all individuals within its territory and subject to its jurisdiction) | & A
EEINTNDEBD, MRENERBHZED DIXRD 2 DOBEHZHZTH
D, $xbb, BEO I#EEBN] ZHHEAT. D, BEO E#EDT) T

* HEMERME 2 &E 1 HORYX 30 BUTO#ED THS.
“Article 2
1. Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.
2. Where not already provided for by existing legislative or other measures, each State Party
to the present Covenant undertakes to take the necessary steps, in accordance with its
constitutional processes and with the provisions of the present Covenant, to adopt such laws
or other measures as may be necessary to give effect to the rights recognized in the present
Covenant.
3. Each State Party to the present Covenant undertakes:
(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall
have an effective remedy, notwithstanding that the violation has been committed by persons
acting in an official capacity;
(b) To ensure that any person claiming such a remedy shall have his right thereto determined
by competent judicial, administrative or legislative authorities, or by any other competent
authority provided for by the legal system of the State, and to develop the possibilities of
judicial remedy;
(c) To ensure that the competent authorities shall enforce such remedies when granted.”
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HEBANIZH L TTHBHEMINSG, ZDEDIZ. HHERPLOHEE HIX.
KEO THEEBN) & TEEOT] EWI 2 D0BEANRIN TS,

Hodlb, INSOEHEN_HEHTHLONENEDH< > T, ¥#HLd
MVNASNDDT, KIZZDEIZDWTRNETD.

(1) T BRE

HEMEROE 2 &3 20 [EEN] CHREAEEDTNDE I ENS,
REOZEBIE TN TRESN. BN THI2BAITDODNWTIIHRYI LD
BEHEADRNWEWIRRAGET 5, B EORBZ [EEN) TRETS
VST, AMEORMERE2ANIT<HRRZIEOLDTHEDLN S, ik
5. AMESKIL, 1ERIISEERANREDORENRTLNRN > ZHERD AE
REHZDWT, EBRNRREZ RISTHEENSRIILREL TERZDOEN
5Th5H, HEHERWOBENHKE IMEEN] OAHEREZEEREEL TV
DIFERBILTHBEDBEZLNDY,

L LS, RAMFEOBEZRTIE. ZoMREESE. HBEERORR
T RS AEREEZROEICH U T—RICEBMFTTWB ELTH?, U
HFHOBEAMMIT BN XhBEAEINEZEIZRD., AXITHEED
[EIRS ) TIFONBEEFEHC SEOESITIL. FOEIRZNS O [FERS
KHDIEPADNWNTIIRN LOBRBZEHDRBRNENWDS ZENBEZ E5ND,

BIZIE, A0 vV, 1972 FmXDOF T, HEE 2 RITBWTEMEK
B TZ20@EBNIZHD., D, ZOBEDOTIZHSD] TXTOMAIZHLE
BEFBZAD EEINDNG, HOEOEBSNIB T 2EAIIEEINTHARN
EIRRTNBY, £z, RAMSFEOBRGRTIE. FROERAMELERANT, &

¥ EERSE TR (E26) 244 H
*AREE 1 HEBHE.
 H. Meyrowitz, supra note 1, pp. 1087-1090.
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BRI B2 CEE & FOMER OB TIER S NANEFEEL TWBS,
F72. KOBIATIET =X (Michael J. Dennis) %%, 2005 £E & 2007 FE#H XD
FC, HHERMIZBT SMWEOEEE RN ICRET 2 & D5
R OREBBIZHS L TEZUYTHIEDFREEELITOTNSY, Thbb,
FZARENL, KEIFHNE 2 FOBEBERBRICBNT. TZ0HEBHNIZHD
(within its territory) | OXEZEMEAT S EZEF L. mKHITHD 5 KE
DERIIZIFANSN., BEICRKMINZEWSIEENDHEHETHOTH DS,

|

(2) TEEst FFER

RS SR, BHERPOERBIT. BEO IHEEBN] IZRES
NIENEDRBHFEL TN D,

% Z X, A2 (Theodor Meron) . IAMEIEDERE L HINZEA UL, AHE
ZEHILEROEHZHEOFIRICRET 5 EANOERIEHIERYE/Z5
By PELT, NEGKOBEHMIZES LT, EENCEESNAZNEDIE
WOt 2R L TN 5,

F7=. N—%4">")—)l (Thomas Buergenthal) ¥, HHMEHNE2LE1HD

[ ZOBEBAIZHO, D, ZOEED TIZHS (within its territory and subject to
its jurisdiction)] @ /D (and)] &, XL (or)) ETHENDINRETHDE
LTWa%, FiRIC, RHBEEES. BHEERNE 2 RE 1ED D (and) ] 13,
EFHAFET 1D/ Xid (and /or) | EHENDOMNEYITHSELTNBC,

> Ibid., pp. 1079-1180.

7 M. J. Dennis, “Application of Human Rights Treaties Extraterritorially in Times of Armed
Conflict and Military Occupation Agora: ICJ Advisory Opinion on Construction of a Wall in
the Occupied Palestinian Territory,” American Journal of International Law, Vol. 99, No. 1
(2005), pp. 119-141.; idem, “Non-Application of Civil and Political Rights Treaties
Extraterritorially during Times of International Armed Conflict,” Israel Law Review, Vol. 40
(2007).

3 Ibid., pp. 122-127.

% T. Meron, “Applicability of Multirateral Conventions to Occupied Territories,” American
Journal of International Law, Vol. 72 (1978), p. 545.; idem, “Extraterritoriality of Human
Rights Treaties,” American Journal of International Law, Vol. 89 (1995), pp. 79-80.

5 T. Buergenthal, supra note 10, pp. 72-77.

O RN THHERNBIUORIEEE L RN AT ES ) THEIBRIESHMEEL 55 107
%% 15 (2008 ) 10-11 H,
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IN=TF )= VORBRBROMREE S &, B 2 £5 2 HO MMEEN &
MEEDOT) 0D 2 DOBERHAR-EEH# TR SBEG SR, BRI
WINDDOBEHIZES THITHENOERBHENEL D Z LITRD, - T, H
BAIZHLDEANTH>TH BEOT) IZHIUITKHIEIIANSEAICDONT
BHBEZADVREEND S,

S SICERERL, TERNEE, RBOELOARS T, #HlE, EZE, 35
IR, [FEERIAHIER. Eih, SE0h. GEEEN V. BEATSE. B
EfAE. SEBZHE. BETHERDASDERIRETH S, ®&LT. THE
M) BROBRELHEICESASZETHHOBELICEE SNABRWHEREZRL
TW5,

PUEDXDI1Z. HHEMERE 2 &5 1 HOMRDOWT., #HIZ MEEN B
Ee TR FERTHIILTVWB I ENHSNIAR oz, TN TIIEER
2. FAKOEERE TR EDL I RERABRINTVWZDEA DM, £,
FRADORENRIE, MROECHNERERICE > TEDX D BRREFTNRE
NTETNBEDEADMN, RIZINSEDRIZDOWVWTHRFAT 5,

2 EEBERBICBIT5ER

HHESROE2RIT, FB4LEEDIT. 192F 11 HTHMS 19 HET, H
18 EIEHEREDE=ZFARITBNTERINLY,
BHOE—2MTBITD MERE 2 &1 TR BRD T20FEOTIIHS
(under its jurisdiction) | X TDHFIIH U THYI LOWH ZHEEAT 2B8NEIN
TW=S LHLZO®, # 5 REICBIT S RERRECE ST, [FOEEDOTF
ZH5] EVWDXFORNZ FOEBANITH O (within its territory) | DXE & §f

© EW TATERIL (E 16) 126 H.

8 HEBBIZBITBERICDONTIE. M. Bossuyt, Guide to the “Travaux Préparatoires” of
the International Covenant on Civil and Political Rights (Martinus Nijhoff, 1987).

 TERE2HR OFEX (EX) LATO®@Y. Ibid., p. 49.
“Every State is, by international law, under an obligation to ensure: a) that is law secure to all
persons under its jurisdiction, whether citizens, persons of foreign nationality or stateless, the
enjoyment of these human rights and fundamental freedoms;---”
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AT BEENZEINS, ZOXEEERIIRRINES, Esaitid, 75>
ZARHEIZE > TRERETHAINE BN OXEZ2HIRT 212N
SN, BREICEXEIZOWTIREMNREIMN I NN, HRELU TRIEREZ
RMEBETHERINTNBEY, ZOXIRREBEOE E T, RKRERTILKREEE
O THEHN] ONENRKRSIEER2TEDOTH S,

HEBEICBT2XEEEROERICIT. BEETCHONIEBENATH-TH
FEHEAD L EMBTIBERNH oI ENERHTE RS, L obirkER
HEHIETO RA YA —ZA M7, BARIZBT 5 28T 2 BUANERDN
BHoiz¥, . XORETIX, 2001 FRBEZETOUE, Fa—NOT7 ¥
FERMTOMPEEDL. 19207 TT VA TRHBRIZBIST7 VAT DI
BDNOM@ENH D, KEEFINSDEANIZDWTIE, KED T#EN] 2HD
ZEZEZHBIZ, BYBBEORENSERATLIERNH S EEZ 5N,

F, IO ULAEKEOBHENEREIIHNOBERNS S, BERE TIX MK
Nl OXEHADRIEZD S > TiEmN RSNz, FTH, BEE 2 50 &
BEOTITMAT, HEBN OXEEBMEAT S Z LA RINZHFRITI
FEIREIC & 5 B E M S B E (EEE) OB ANEBEEHEOHS 2T
BEMNHoEEZONS, IR0, AAAHEROFREIZ DWW TIL@EFEITS
THREDOFREZRA NS LN, TOHEFNOHEREZMVEICEBMTEZ&
IR TH 3D EDOWBMUBBIDNGEELTWES, /Ty v o, BEBREIC
BWTINSDO2 DOMABREREINAEZ LT, TEEOTIZH > THEDOEHE
HHEONCHHEAZRET 2B B EMOEICADEL I L2RITHIER B
Hol~Z LEBEKTHELTNS,

ZDEHI. BEBERBIIBISERTIE. KEELREETIIRZ BB
(FIFIEBAOAEAN OB, BHEIENHEROERE) NEEL TV,
Hold, MEOEKT, MYEOEETICH->TD MEEBHN KHLEAL

85 U.N. Doc. E/CN.4/365 (1950) (US proposal), p. 14.

8 Summary Records of 194" Meeting, p. 11. (ZRL 8. KXt 2. FEHES)

" UN. Doc. A/C.3/SR.1259, § 30. (&% 55. Ixf 10, BEHE 19 (HAED))

% U.N. Doc. E/CN.4/SR.138 (1950) at 10.

% U.N. Doc. E/CN.4/SR.193 (1950), pp. 13, 18; U.N. Doc. E/CN.4/SR.194 (1950), pp. 5, 9.
" T. Buergenthal, supra note 10, pp. 76-77.

™' M. Nowak, supra note 12, p. 43.
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DNWTIIHEAE 2 LOBMHBEHENSBRATHEZEICH o/ TIIHEL TS
ZEMRIA B, ENTIE, WS EEEMOERIE. TOBRDETIZBWTE
DEDITHBMINTNADEADID, RIZIDRITDWTERET 5,

3 HEfr

(D) BUN#HEEEE

(a) kI

2005 4E 11 A 28 H. XEZ. #2100 - 53 HARBEEZAHESRNERR
iR L7, FMEE0MEE 1 THEERYOBMHER) T3, MoEEE
DEBATOABE LEDHEHZE D EOXREDONENERINTNS, BRKH
Wi, 1995 FEICEH AR B S OB U T o 72 KEEHS R EER N —
JX\— (Conrad Harpaer) @O FaDEIZNGIHIN TNV,

MR, BAERAINSHOTIRZN, —B&IZ. FOOEREEIZIHRS
DRV, FFNEOEBANTOAEAINLSDOEHEIND, REE 2 KIX,
[ZDEBRICHD. DD, TOEEOTIZHDTRTOREANI IR TRD
ENEMEFEZEELAUHBRTLSZEEZHTELTNS, TOZHOEHIL, XK
EOEBEEOTIZHD., D, KEOBEBANIZHLBEATROWOEHZRE L T
W5, BEERABIZBVT, IZFOEBHNICHD I EWDXENEBEZREEOE
BRICHERET 2 EWD HEREHEE EBIZ@ERmI . RETXOMHTMASN
7ol ™

FIREEOFEBETIE, RKERKREHAKWAEEZEROEZRLORTHE M

2. CCPR/C/USA/3.

™ Ibid.

™ CCPR/C/SR.1405 (1995), pp. 7, 20. FFRIIFTEIR DR ICEERO DD ESM U 7=, Kk
TR TROERBBEOMPMERE—HHERN 2 R 1 HOMERED <> T [fw ME
BENLE DRI ERAA—LEGRKES) ) (BREEREH. 2009 4) 155-156 H,
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MEIILT D BRI N, KEE, BOORESEBRICES LT RO
Br -BLTELZ. CHIHLTEERIE. SOEERHE 31 2IZSkLDO.
EHOETELSFSERL. BHEZCOVTRBROBENTETHS &
LTW3™, KEOH) S HROBMRETICOWT. ZERLEROE &£

FEETIC B 5 2RI B B I AT S 2 B4 0 M A R I B 1
2 AR 2 R ENRR T D LS B 21T o T3,

(b) T ATV

200212 A4 H, A AT TIVIEE 2 BIBFHREZOF O THEE KA
OEHMESRPOBERA ] EWOHET, BHERKIIZO FHEFEEEVE
BEMEICIR S AW HUBICIIE A SN AW EDTERZIToTWS, 1 AT TIVDIL
BT OE D TH S,

OB, EBRE EOAMEE NBIEOHELLZEHIZEDSHDTH S,
Wo T, A ATTIORMICEINIT. BEROHEREZ., ALK 2R
H¥EDOXIRTORERE A TR ORICEED TS Z LI TERN. 51T,
1995 FEDA AT L)V - NUAFFEEBEICINUL, () HEWIHREKVDE
BNV AFFHFFRIBEINTVNDS, WTHUIL TS, NLAFFFES
DB EHTFHRONS L AFFEROMNDEBICEHBICETLES L, £,
HPEREEAD, 2O LERROBEOCHDDHBIZBITE/NL XA FFH#HS
OEEHEICBS B, A AT TVE, M5BT, BHERNICED
<HEFZHRTHELEZERMICEL ARV ™

DX, A ATTIVX 2 FOBREEHNCT. RODHFOXIRICH 5 \LHiE
IR CIEXEBRAEENER SN, TOESRICHKOBERNBEEEZ KD L DL

P REBROABIIOVWTI. Ko, FL 156-157 H,

6 CCPR/C/SR/2380, p. 4, para. 65.

77 CCPR/C/USA/CO/3/Rev.1, paras. 3, 10.

® CCPR/C/ISR/2001/2, pp. 5-6, para. 8. FFUIKITHBORICEHBO DD ESR L /=,
ot TaffgaRX) (¥ 74) 151 H.
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BERLTWS, ZHUIH LU TEAERIR. TRASFHOEBRAEIEDOEM A6
Hid, EROEFEENTRNORBFELZHSE 4 FEAFVHRNOEA 2 HEbR
TH5HOTEAZW, £, BEABEEOEAERIL. Atz E50,. GE
DOEBADEEFIZIDONT S, BHE 2 £E 1 HOD L TOMWEORHAELZE
HEBR L7z, 8o T, ZERT. BIRTRAEMBOFEROFZRD =D I
DHBMENERMINDZEE2HBVIERT ] "ELT. A RATTIVEMILT 5 M
ZmR U7z,

CORBEDINBIZ, 200447 H9HD UL AFF SEHIBITH VT B EER
BOEHIRE) BT 2 EBFEEEHNTOBENERIIBVLWTEHFEINTNSY,
FHPE., BEERKVSE 2 &5 1 HOMRICDOE, FBRHOENIZES LT,
HEOEBN TEEEZTHEIIERICORNEHIND T EE2HRLTY
58,

(c) A5%

F5FITKo TRIHENZE 3 MIBIRFHEZOBEEIIBNT. ZERE.
1995 F 7 HDAL T L2 7 IZBIT D ERITDNWTEMMERE (PKO) &L T
REINTWeA T FENEE Lz DE, REREE - WrET5LS
B ETo 2%

INZHLTETFE PKO ELTIRBENT S O FEOEETIZHS
AT LY 7R, BHOE 2 £OBAGHICASRNWEDERET -,
AVTVZVU 7. RAZT - AW ITEFOELTHY, A5 050 1E
BOT) a0 L0y, 25254750 MEHEBHN] TRERWED
BETHD, 5251, 20034F 4 29 HOEBRIIHTHEZFICBNT, K
DEDITBRTNS,

7 CCPR/CO/78/ISR (Concluding Observations/Comments), para. 11.
% Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
supra note, 29, p. 136.

* Ibid, para. 111. AEIENZEROFMICONW T, FRXE s EE2BH.
2LV ICEATARELL TR, EEREIZAL T LY y—5H5 /94
REDHSHEL] (HEE. 2009 ) 28MH,
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(5 B, BHERNOEBHERAL TLZY 7 ItBii2 4724
PKOIZHEHTIRETH 2 LDEBRDRMEITIEREZRITT 5. FRKNE2 &I,
FRET TZOEEBNICHD. 1D, TOEEOFIZH DI TRTOMAIZH
LT, % 6 RICHESINZEMTHT I2HEMZEZE. BAOIIBHTRDLSNS
HERIZHE L ROWRT 5 ZE 2T 5 EHBEICRRTWS, AL 7L
7y DERN, FI7 257 EOBBRTIELYEEXDHBIZALRNIEENWDIET
B2V, HE> T, 1995 FOBEEHFE - #METIEDT T > FORKITHLID
BEBITHOSDHOTIE RN, ®

2B, FERIE. BED 2004 43 A 29 HERO TREHEICE S N2 — K
ERNEBOME) BT S I-RNER 3L ZENWT, ROKDIZBRTNWS,

ERENT., 0% 2 45 1 HIZL> T, HENOTXRTOBABLIZD
BEOTIHDTRTOMAIIHL T, HAOELOEHMZEELRERTLSZEN
BHINTWVWS, 2O LiF. FBHEDRN, 72 & X LXBABRENEOFIEANIZ
IRWERIZH. FHOEOHENTNXIIENNXED FIZHDTRTO/MAIZDON
THEICEDSN-HAMZEBELERLAZTNERSBNWIEEB®RT S,
1986 £ D% 27 R TR E N2 —MNER 15 THEE I /=X DT, HvLo
HEFNT, MREOTRZG T3, REHESE. R, BEXHEHEL v~
HECEEBTHINEINIhNOST. MYEOEBRNXIIZTOEEDT
WZHDZTRTOEACEZINATNE RS20, ZOERNE. H#HXI3ER
XSG S N=ERITMMD ST, BRI ERERESHOZDIRE S N
FREOER E Wo o, MEREOEES TIEET 5 OEBROHE TN XITER)
WXEEOTIZhsBACHEREIND, ) ¥

ZDEDIT, T UFBEFONE EIIRBIIC. ZERIZ. PKO 72 E THiE

% CCPR/CO/72/NET/Add.1 (2003), para. 19. HFRIIKTCHEBROHRICHEBROH D EBH
UZzee ot THIHERSL) (X 74) 154 H.
¥ General Comment 31, CCPR/C/21/Rev.1/Add.13, para.10.
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HEN T OEBA TEHT DRI REEITH, BRMIEITIIHN EOFRBEN
ESEDIULGZHMEIIRL TN D,

(2) EANEHREFE

(@) ORZ + TIVIA (Lopez Burgos) Xt "7V 7 1 B

AL, I TABEHEAAIREEORZ - TIVTADEN, I T7AK
FFC L BDROPMBIRITHIZONT, FRETLR, Bk ELRLFE1IEHKDY
BI4LEIFERZEHICEERICAR L 2B TH D,

BHRE (F) T #HEE () BUNTTI LSRN OMEEZITT
TNEFCHEL, HHE#ERSEFFHEEFHH (UNHCR) ICXDBURER
DREZEZIT TNV, LML, 1976 F7 HITRIZTZ ) AT AINARIZTIINT
T A IREEHRBKIC K o TR - SNz, RIIZUNT T 1 ITBESNZE,
FIER B R ERIC L 5HE - BRZZT, BHUCHE->THHELNRD S
NixhorztadnTnsd?,

ZDEIIARGETIE. ¥E (TIVT7 1) WEHEOEBRAN (TILEF2)
TIToZHERICHTHERTSA RIBHERLE) 2D0WT, MEIIHEN E
DEBEZADVENVEEE B>, BRI, MEBREETEE 1FITE-TH
BAE 2 & 1 HIZEoTH, D37 50NETHET 2L YA TR
Lo TETINEZHDOTHBREDIZ. BERIZIHBFBROBRIANHE TSNS
bOTIRAW] ¥EL T, AEEABROREZTo 2.

ZEREIRDEDITHRR, TN TT7 A HBR[IZLDFEEOEBNCBITZ1TH
BEKERTH D EDREEITHO> TN,

TS 2 &5 1 BHIL, BOEIC TZ08EBENIZHD. D, TOEEDTF

% Lopez Burgos v. Uruguay, CCRR/C/13/D/52/1979. EiRERHRENRE TEBRAERKE
PIE—RKAEZEEERESE F 1581 GRERE. 19894F) 143-153 H,

% CCRR/C/13/D/52/1979.

%7 Ibid., para. 1-2.8.

8 Ibid., para. 12.1.
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ZHLZTRTOMMANIHL I R Z2ERL RUERTIEBEZEDE TN,
UL LRISIE, BRICED 2HERIORE TRERGEKE O TIEE2MUE OEE T
EITLIZBDIZDONWT, W 5REVHMEBFORBZETRINZITEX,

WEH T R TARINZICEL, BRHENEOELEZMD ZEETERW
ZEEBRTHHDOTIERN, FHRHE S FE1HICEINE [ZoHEFOWR
RAHOHMES. EH. BHXIIBEAN., ZORNICE-> TRDSNHHEFKRVHE
EHRBELELEZORANICED DHIBOHEEBA THIRT S5 L E2HNE
THARBINRELXEZEDOL DRI LEZHNETAITHETOMNERET S
LEBRTHBLOEMTHIERTERNL, ZOHBIKAE. MAKE 24
DT TOELEEZ. HHNENBEOBEBNIZBNWTETT S I ENTERNEK
ENRZEZMEOEBICBWTETTIZIEEZHEL TV EMBRT S L3R Y
THHr5.1 ¥

AHFERITLDHBANR 2D < > T, MA S v v b (Christian Tomuschat)
ZEMAMNERIZBNTROL DB RMRERR TS,

TIONWTT7AENTECZHKBIIONWTHRIOBERH TREE /B L /NS
12 TRRENZFHRITOVWTIE, HHRILLREBESEILEND S, KB B1K
B2 4 1EE, THNICED S ORE THAOE O TEEMUE ORI TE
fTLZBDIZDE, MNEOEEEZMD ZELIITERN] ZEZBRKTHHD
TIR7BNWETZNT 123 DX, HEDIZELSRBEINTHO., TNHITHE-
FekkwmEECIE2R/NDH S, FAIEL T, AYHOBAHHICONTIE, 85
REBHITDHIETHERIESLZ EETTER N, (]

[ZOEBAIZ) OXE%, BEEZBX TRINETAHIINT LIELEZRA
THEIDIXEEBDBBRICRRT 5 &3, o< BETEEREZLED
T, AXER. BEORHN T TORKOERZLT 2 LI BERENEEZERS
ZEEEMTHIHDOTHo7z. FIAIE SEREIL, PTREME DR & N2/ ZH 4
ELEVWSFELMIATERVWDZ, BEETOENBERICH U THEHICE

¥ Ibid., para. 12.3.
77



D LHEFDOENNZZEZERRTE W, £, NEERICBT 2 5813, ()
HI—DOEHZRET D, (]

EREFORENIT. BOOEBNFINNZEEIZER T 5K RN EZEL.
B OEBEHEHIR T2 EicHho = EmI N5, L. SNEIZEF
THLHEROBHBIVEEOZZIZH T L2HBONDENN R EEZETT
LEHIBEOHRBHEEZFVEICED D ZEE. Fo<EBERINTOWAENS T,
WoT, B2 5B 1 HOXEIIMNDOET, ZOUINITTAENTHECREER
. BROHPBENIZAS] P

ZOEIIT LT vy ME, ZEASPBRIEZLDBBKNE 5 FeBET5
ERBRIZOWTIIH PRS2 E 0., £, BKE 2 RITBIT S THEEK
N1 ORIZDONWTIE, BEFOBRIZEA T, FHPHEICLS2EEN TOE
ABEERIZHT S5 AEREOEEZBRATIHEEORETIIRNEL T, A
KOBHICEEND EOKREENTNSY,

(b) T4 I - IVT 4 > (Vidal Martins) Xt )V 7 A HH*

AL, EABERICHT DRERGOESICETLI2EABREFATH 5.
BWET 4 TN - INT 4 (INTTAEHE) X AFTIHEEOYYy—F
UARTHDN, 1974 £ 8 HOEFBHEIZCLSMTITE> T, MEAFIIH
S TIIEERVNBHEN S DRBEZTHLENH -, BHFIX. EAF
DA UNTTABBEIREEFORFZIToNRBDE5NT, UIITTA
WHBED S bRFRBOERTEZ T, BRFICEINE, IIVLTT7A 005
BEIL. [TXRTOHFIZ. WIThOEMNS bHHICENSZENTES] LED
SNTZHRKE 2 R 2 HEERBOBHERKET 8 19 FDERTHSHEL T,

* Individual Opinion, appended to the Committee’s view at the request of Mr. Christian
Tomuschat, CCPR/C/13/D/52/19.

B boAvyy FRARFROBEBERZVUT > - EUNLT A T - ABUT
O (Lilian Celiberti de Casariego) XtV 77 A BT HRXTWS, Lilian Celiberti de
Casariego v. Uruguay.

2 Martins v. Uruguay (No. 57/1979) .
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ZBETEBRET 2%,
AEBEEIZBNWT, ZESIFIROIIIZTERTNS,

TINTTAHRICHKEEZRGT S E1E. BRIV 71 SROEEEE
THO, () M0BBEAR INVTTAO TEEEOTY IZH5, 5T, ik
W, BRAEE 12 RE 2 HICK > TEREINDS TOWTINOENS HHBIZENS )
ZEEBAICHRERLLDZFETHS, TH. ZOHEMOEENS. HY
%242 HZ, HRAEMIEEL TWAEEIE. EEERVCEEEOMNE
CEBEZRT LT, o T FOB2RE 1L BR{E2HITED
ROUNVITTADEKEZ, BEOHEBNIZHLERIZBEBEL TWHWLEMRTSZ
ERTERN M

ZEAZ. BOFE 2 L0BHERIZOWT, HENCHIHERTHHTH E
BOTF) IZHAIDHBDIIODNTHEREBZEAD LYW ZIT>TW5,

4 INGE

ZDEDZ. ZE2E. BHEANOBE - BNCBROETIZBS LT,
FRAE 2 &% 1 HIZHEEINS THEBAL & BEOT) O 2 D0EAZEK
KIZIZ25DOTIE2<, TN Tka<&d BEEDOT) THHBEAITHLT
RO BEATRENEZRD DA THRINT 2EMERL TETNDS I ENHS
MERDTz, EODTRINBRBEDOHETNSIX. FHEIIDREBEAN
BEMEICEDWT MEEAOHER) (FAEEERE) ROWTRAKN LOKHZ
BOGENHDZENHAREINTETNS,

Uiz, TN OB 2 EgICGEATHE, SPOENEEROER %
BT LHEDRITHENEEBRTIT O HAICEE > RS<EBERZADRNEND
EIZHRDA, PSR ITIIHBEOEGHZNT I EITIIENLZRDDEEN
H55, ETIIBTHEEROEANLFIL. THEEN X MEEOT] on

% CCPR/C/15/D/57/1979, paras. 1-2.2.
* Ibid., para. 7.
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TNNZHSBATHNL, ENPERTHLINHAEATH 20NITENZ A
HNAREINZTNIEESBENENSIHDTH D", BEBREN SRS EEA
HPEANIKEINTETNWAS I ENDHNM S,

Hodrd, KNIHFLOBRTIOBMES RS0 THENADHEAN] DH
BNTHO, ZORICDONTIIBHFRESEEC R BEROP THEA ek
EEETAHUGNERERIZE O TELRINTETVSY, HPEICKSET
ERZZNIZEEHRBRDDTH DI ENSDBENTIIRNENZ 5,

B2H TAEBIOEANBHOREDZDDEK] (I—0 v /N AMESRK)

-0y NAMRKTIE, BHERNEBRZIBEMARINTETNRD,
F&KH 1 &, FUEOBRBITOVWTROEY HET 5.

B1& NHEEZEETLIED)
FRE, TOEENIZHOLZ2TXRTOHFIZHL T, ZOFRKOE 1 HIITHE
THHERROEB 2 EET S,

ZOEXIIT, I—Oy NAEFHORE LI, MOERZ, TZOBENCHLT
NTDHE (everyone within their jurisdiction) ] IZX U TAMZEE T LR B EZH > T
B, EROBHESRNICASNIZXL D7 THEBEN] THBEAEND BN
FHELRW, > T, HEERNEEETSE, RAMFLOBBETIH, BX
DEBHA TOERETHIIONTHHEASINSIEVWSIHRE ESDIIEGNDL
iz,

BIEIE, 3—Ov/SAMERKE 150 EEERN (within their jurisdiction) | DI
BRI EEWRTE2NTH D, FAE JERIE. FSRYAXD Trelevant de leur

% General Comment 15(1986). U.N. Doc. A/41/40, p. 117, para. 2.
% -y /SAHERKE L ROFRX (30 EEFO®ED,
“Article 1  Obligation to respect human rights
The High Contracting Parties shall secure to everyone within their jurisdiction the rights
and freedoms defined in Section I of this Convention.”

7 AR TRTIBERSC) (FE26) 245 H.
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juridiction] & DN S, Twithin) 1 TEEME] 28BITH5H0EHEZI SN
HEL, T, BERBREORND S DEBREICAERNGHEENE < &2
LTWa®, 97bs, -0y AEFKOREER TR, BRNEERTHE
BEMNYHERUZERE 1 £TI&, TRER. SENICEET 2T XTOM
NZH U, ZTOHEHZHERT S5 EZRET S (Member States shall undertake to
ensure to all persons residing within their territories the rights) | & & XN Tz,
INZHL T, FAEEOERZTT>BNEMKXEZRRIZ, [BETS] OXE
EHIRATH O, T2 EAMBOERNLRERTEEL TNWLEART I EDTE
BRNETH->TH, BHEOEBIZH DT RTOHRIZH LT, HEFEKNOFIR
ERRTDHEITIIMHEOHENH D] LT, SBPEED [fEHE (residing) |
DX E% TEH#EN (within their jurisdiction) | 1ZZ55 L /= #8033 5190,

ZOEDIZ, EREERBIIBILZEROEMOP T, MEEN] 1T T
Pl NEBINTWERENDH D EZEZE5NDEENA. TOEAKNZREK
NEEH SN TIERW, 2B, FFRNOMIREHERE TH LI —0O v /NAHER
HRTIE, B4 ZOBERRODNTETNSLED, RIZENSDEHFTIZED
LR ENTETNEINIIDVWTRET 5.

(@ F7O0Z x MVaBEHE (F—0 v /S AKERHFT. 2001 4) O
AL, FTOXN, MIVOBIZEXPEBERIENIELF O HEICESE

BIzOX, S—OUNAELRNE 1 SMHOTE 65 ESRNLFE 11 5. F 13
S, BIBFEEE 1L BLEAREOERZI—O v /SAMERHPNCHFA-F

B EREFTRADFICHBIT 2 AMESRK O A HiFH I T EEERFRE IHS535E 352010
) 149 H,

* Council of Europe, Collected Edition of the Travaux Prepatoires of the European Convention
of Human Rights, Vol. II (Martinus Nijhoff Publisher, 1975), p. 236.
1% Tbid., p. 260.

U Cyprus v. Turkey (Appl. No. 25781/94) 10 May 2001, Reports 2001-IV. [FIHIIRDFER E L
T, /MRS TERB S & AESRHTT EENMAELZTNITL 0D EUZEOZEHRE
DAEREE L TOREW—F 7O A% MV T4k PEIL=. ENE=, BER
F. NMEES, LEETFRE 13— v /SN NEHFrOFH ) (FL#k,. 2008 £) 73-78
H. F. Hoffmeister, “Cyprus v. Turkey,” American Journal of International Law, Vol. 96, No.
2 (2002), pp. 445-449.
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thTHd, AT, MLanEo EEN) TH2IFT0XicsiFs Mt
F70X MVaFIE (TRNC) | OITBIZDNWTEHRMER ZBbN s NENN
FHON, TOBIZE 1RO MEERN OBRMHMEL R -7,
CDRIZDWTHEHIFNL, BlicOA1 P Ry (Loizidow) xt NIVIHEH (Feikiy
Higt) BT, FED IMBERN] A TEBN] TH2 I ERBREINLINE
NEESEERIZ, (RYOEMEERT S L. MYEORRIIZTNIBIETHS
MEMIMHT, EEFBOKRIIDONWTH HEBEBMIBWN T HEDNTE
ERIFTHRIIOVWTIIAEL 5. ) P2 & #HRBL. EBEATH->TH MVIE
DT B DR E U TRIENENZE 21T > TS ER THNILFE O EEAH
HEUDBZELEE2RDOTND, T TEAFL, THFEHIBITBNTENITED S
HAROHBEZERT2HFIL. DI XENSALD2DTH> T ZEHH
HOERKZ B THEHBETEI NN IR ATTBREZ B TIHEEN
LZMEBRARN. ] PE L, TR 7 ORiciE. KEOERDEBEOEHICHSE
LTWBZENS, MILVIBEENRE O SZIBS I U TEIN SR ZE
EFIELTWAZ RS TH S, ZOXRIT. BEETHIRELRVERDE
HIZBWNWT, TRNC OBERETENCHT S MIVODREZEU S E S, 0T,
INSOBERXIITENIC L > TEEEZ I /-HIT. B 1 LOEMA LMD ME
BEHED NICA D, 1o T, BMAREN LOMANKVEHEZHERETZ MVao
EBT. FTOA0EBEIC RSN EUT, Mao&Bidde: o ik
SECHIMg U721,
ZDEXDIZEAFE. MVOEBEKROIT AN BRI AT BURDIT BN E
MZEBDTIC. FEROEERD [EH) 2 2RI ZES (effective overall control) | (5
/) ZITELTWSZENHSNTHIUL, MIVIEKRD TRNC ONWTHITEK
HZANHERETAD MVIOEBEENICHZT7ATHDEL T, MVIRKHEE

192 Loizidou v. Turkey (Preliminary Objections), 23 February 1995, Series A no. 310, paras.

61-62.; Loizidou v. Turkey (Merits), 18 December 1996, para. 52. [FEI¥¥IRDFER & L T,
/NIAR TOA Y ¢ Ro B PHSIERE 8 2 R1 CGRIEE. 2006 ££). ATHET
MEREBIDHEROHIR BEHEZFESITN S NHROAIEIZET 2 MR—
01 X4 Rk FIRILZ, ENR=, BGEAT. NS, [LEETFRE 13—
0y NARERHIFT OHIBIL (Stk, 2008 ££) 101-105 H.

' Ibid., para. 52.

194 Ibid., para. 56.
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ENELC B EOMRET>EZOTH S, AFETIE. ZodFTORIzHT 5
ME M <E) 12k, Mo THeF7n2ich 2 HEOEKR LD
NBEOITAEDARST., MIIEZOMOZRICL > THEL THAHHLATT
BROITHICHEREEAN] ' £, MIOOBEERE ML L 245
KRB EHEITED SND TN TOEGKHMER ZHKRT DI EITRT, NS
OHEFREI MV IIRET 2 LI hTns 'Y,

DLEDE ST, RFITBNT IMEEE] OFKRZHET DRI, BB
HLOBEFENTEOREZEHRL TWSERDNS, £z, AHFIZHENWT
HBHADK SO EBETH D ENS,. HEITBT 2 AMSRYOEA rTREN:
NEHESINZBOEMEDTOEND, BB, AMTHHMISHEICET 2N —
THERT 23— JEOEREIZDWTIEHE > TRy, Ziudk. ML AMKE
ZEROFHOAITHEL . HHFOFRIIIRIET D82 & D, TRNC OHf
BICEAEL T arx— T8 LN oI EIZLB EDERb R INTN
LN FHFH I -0y /S AMERHFNIER N EEORFEAMERZA LT
WREWZ EICERTASHDTH S, o T, WEOBRRIEERENSITHLENE
7570, D & TR 2RI SZED (effective overall control) | D
HETOHBEL. MHWED MEERN] THrEFEZ6N. AEEKPEHEIN
5 Z EMHRE NI,

() N>OEYF i R)VF—MFELH (I—0 v /S AMERHFT. 2001 4) '®

AE, 1999 £ 4 H 23 HIZiTHONZIL KREFESKEE (NATO) FIZL 5N

19 AR AT (7F 26) 262 H,

1% Loizidou v. Turkey, supra note 102, para. 77.

7 SEEGSF TRTIERRSC) (7F 26) 262 H.

% @k, 263264 H,

"% Bankovi¢ and others v. Belgium and 16 other Contracting States, Decision (Application no.
52207/99) 12 December 2001. AHOFREL TIREICELTZ2SH, EHHKE N>
aEy F )V F—1it 16 HE TEEEAMHED 155 (2004 ) 111-112 H, RFEH
[NATO OOV HRZERIZESI -0y NAHRK LOEFEBREICET 2HADOZH
WREE—NaT o v FESHRE] PRI, IEREZ, BAEAT. /NI, L8
meFRasE T3 —oy N AMERHIFTOHE L Btk 2008 4£) 84-89 H. A.Ruth & M.

Trilsch, “Bankovié v. Belgium,” American Journal of International Law, Vol. 97 (2003), pp.
168-172.

83



FT75—ROVIETEHERERIIHNTIEBTAGLENIEYF
(Bankovi¢) H#EHE L TOEKS 6 A0S, I— 0y /N AMESK EOF#EMERM (4
MIZH T BHER 25 . HROBH (10 5) RKURRMIZRE & 2T HHEH (13
F) EREINEELT, NIVF—2IEUDETHHRFMFENETH 52O
16 D NATO BE (Fxa, F>ox—2, 752X, MY, FUT v, N\
HU— PTAAT R AT, W2 TVT, 505, VT —,
R—=F 2B, RIVEHI, ARA >0 M3, EEH) OFKEREHFATEHF
THd, ZNTH LT, #EEIT. LGKFROZEAEREIIDESR ST,
FRHEFIFDOZHEAERIC DN TOAREEZIT> TND, AEHIZALEIT
—Oy NAEEHOEEHE THEII—TATETDERTH oI EMS,
A—OyNAERKE 1 ZOBRET S BN (within their jurisdiction) | ZA S
MENNRERFRER ST,

BHAME, 30y /NAHERNE 1 {IZBT 5 BN OBEDOERIID
WT, THSEHE 1 LRIT. EEEORYE N ORENCHEBRNZBSZRKBIL T
%) Wz 2B LEET, FISMIC TEER] ERD5NZEBAMTEIIDON
TREZIToTN5., BHFOEFICBNTHANZRED SN TEAEDIX. H
KO B0 THLANFERICB0 . HoMIEERICH LM 86
THo T, BHFOXDS RMEEOEBANCBT 2 EFERCEEREDOITHEDE
BNRMEEE I NZDT T RN, S 5IZEAFE. BB T5 MLansE
BUHNSECLEEDN, FHOBERVEMICBS L THMIaRRET S &
L7042 R EHFIZODNTH, AR SITHPOEIC X 2 EINRZE
(effective control) 73 DB EITDHBATHICEREENEH NS EDORKEE
AU, REEOBEFKTIE. 3—0v/SAMSRNIZ. TRZKE 56 KiThE-o
T RERICHEBN RO P T, =, FICRERE OIERZEM (espace juridique)
DR TEETIZEERENTH 5, I—TJATETIZHS NI Z DIERZERH
IASRN. ] EORMEBENTNSE, iR LT, BRHEFNL. TFERICE
L5 0BHERLDIANE. HEEEORMICHA S OEEEODRND b RS

"0 1bid., para. 61.
" Ibid.., para. 68.
"2 1bid., para. 70.
'3 Ibid., paras. 79-80.
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W, o T, BN ARUDZOEKRS D, BEERDEINTEZHHIC, HEE
DEBENICA-ZEVND ZEETERWN, ] MELT, AOZHEAREN 25
LEDTH S,

PAEDZ EMSARHIRE, M AMERBERIE S L TOI— 0y /N AHESRK
DIRAZRL, I—OyNBH TOMYEDOZHRTHIIDONTI—0O v /NAHE
FRNTER SNRBWEDRFAEINB T ENH S, HBHFTOR L7 HIRKE
T DWTIE, —EOHEBAFE LN HODMS, £ Otz Tns!Y,
BIZIXEHSC AT NT 27741 (Alexander Orakhelashvili) %, EHHIFrD¥H|
Wi, FMROEOEBNTRASFKYOBITRBNH 27, HBN TIIAERE
EIToTHBELEINBRNEDOH B RERIEDOEZFITEIIBDTH> T,
BN ZEBENOBKRIIBETES20M0. L 0D AEFKNOBEEHBO
BANSEROARMN DD EDRMERLTWBS, £/, BBERT. AE
ZARNIREREICH U TE BN RAMRERBEERTLODOTH M. AR
HATOHRBEHIIZNETOHFREIIBWTARINTELE 1| FOHEBHHR
ERELLEETHHDER S EEIBHINTNS'Y,

ZOXDIT, FTO0AH MIVOEHLURE, L0 2001 9 A 11 HEED
BUsESE AR L T, 3—0 v /NAHEKICBT 2 EEE OMRIZBNTIE,
B EZRAT AL RBEMDALND, FIZIE. 7Tz — MOEFREREICK
DEIEINTHEMZZTZEREANAL Oy M, ZERHFICBWTI U —hF
Ikt U CREERE R 2T o 27 )L - 7 RY = (4l-Adsani) BHIZHBNWTIE, I—
Oy NAMESRE 3 £iX. 20 IEERN) THHONZEBERIZDOWTOREH X

4 Ibid., para. 82.

1S #KEh<F TRI9aRC) (7% 26) 265-266 H, L. Loucaides, “Determining the Extra-territorial
Effect of the European Convention: Facts, Jurisprudence and the Bankovic Case,” European
Human Rights Law Review, Vol. 4 (2006), pp. 391-407.

'8 D, Shelton, “The Boundaries of Human Rights Jurisdiction in Europe,” Duke Journal of
Comparative & International Law, Vol. 13 (2003), pp. 95-128.

" L. Loucaides, supra note 115, pp. 391-407. R. Wilde, “The ‘Legal Space’ or ‘Espace
Juridique’ of the European Convention on Human Rights: Is It Relevant to Extraterritorial
State Action,” European Human Rights Law Review, Vol. 2 (2005) pp. 115-124.

"8 =W TRTFEER] (7% 109) 112 B, A. Orakhelashvili, “Restrictive Interpretation of Human
Rights Treaties in the Recent Jurisprudence of the European Court of Human Rights,”
European Journal of International Law, Vol. 14, No. 3 (2003), pp. 538-542.

"0 g TRTIBFERY (TE 109) 86-87 E.
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N, FENEOEBAMIBT SEMICITER SN0 EOHEIREN TN S,

B, BMEIRICEINZHEI N TWARK, BEBRMERIGFICERINS A
WIEICET 2N ENTW AR N H o 2 EDFRBEHLEL TNB 2,
FBHIFTIE, AFITBWTEA TRERMBIRAR & U TRIESENE 31 &5 3 H(c)
2N TR T ZEERERA 2ZBICANINEZERXERLTED, filzE
INA T2 (Christine Byron) &, Z3UTEBEAEEZBEEAT S0 gEEBHEEL
TWEND LIRNWEDRMZERLTNS'E, #RELT, BHAMRZFAOZ
HulREE 2 BE L2, T LB 2T S ZBIIRbhTLESZEDW
Z %,

B3 TAMIZBET DKRMNRK CRINAHESRK)

KMNAMESRK 1 &K, BHIEOBBIIONWTROIIZHEL TS,

1R EFZEET SHE)

1 ZOFRKOHENEIX. ZOFRKICBVTRDSNSHENBIVEHEHE
L. TOBEBOTIZHDLITXRTOANIHLT. AE, EEOE, . S &
. BHBENERTOMOEZER. ERM (national) H L IS, BFEH
Az, HAEEZIIZFOMOESHIFEITLILDNNREEHNBELIZ, INH0D
MR BLOCHBOHHENDEERITHEEZHRT DI L &8T5,

120 Al-Adsani v. the United Kingdom, 21 November 2001, Reports 2001 XI. AHDFERE L
T, ROBDESH, EEFAK TEERE EOAEERO REHHMERR ERKB Z
R LR ORBR—T VT RYZFH) PRI, ENR=, B@OEQT. /NI,
LE&ETHE [3—0y/NAERHFrOHE) (fFiltk. 2008 £) 9095 H. MIHE
W I7V - 7 R EEENS) EEER - BHEERE TERREEAHE 501 (24
. 2010 ) 82-85 K,

U MEBEAMEE EERAEE—I — Oy NAMERHFTOHREZ@EL T T82EE5
RER BT E JNo.35 2005 (2006 4F) 242 H., D. Kretzmer, “Rethinking Application
of THL in Non-International Armed Conflicts,” Israel Law Review, Vol. 42 (2009), p. 31; P.
Rowe, “Non-International Armed Conflict and the European Court of Human Rights:
Chechnya from 1999,” New Zealand Yearbook of International Law, Vol. 4 (2007) p. 207.

122 Bankovié, supra note 109, para. 57.

12 C. Byron, “A Blurring of the Boundaries: The Application of International Humanitarian

Law by Human Rights Bodies,” Virginia Journal of International Law, Vol. 47 (2006-2007),
p. 852.
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2 ZOFRKOEA L. TAI ERIXTOANRZERT 2,

KN AMESKITIE TZDOEEED T (subject to their jurisdiction) ] 1ZH DT XRTD
ANEHEINTNSEDIZ, HHESRNIZASND X D BEBEDOREIX RN
ZEMON%, oo KINAMZEZOETIZBWT, KNAERHBIUK
MNA CKEL RVF A AT UFTEBFLETFUOITAES, TS
VT&:%H%%E@ﬁ%: BEASINDZENRINTETND I ENE',
-0y NAMEFKEIERARD., EENE BREES>F) OEBNTED
% THoTH BEEHEDO T ZHDEDHBNRINTE TS ANKEHRY
Tho,

Eﬁf%\w%$®37“F(®mﬂi@ﬁ?%Uﬁ%#mT@ NHERERE
THHRMNAHZRRN, HHZ2zERMNRIHFEAEL. KEIZH L TERE
AL (P 2aFx—TJH#ERN) OBAEZROTNSZENSEHEINS, AT
KEFIZLDT LV FYEROEIRESE (1983 F 10 A) kO NZHDTH S,
B LR, KENIRN ARV OYUEETIEA) oz, ZERIIFERMT
372 <. KNAMEEEMALZESNIAMBBEZICEDOEREZTTOT
W3, KRMNEBESIZ. ¥ 755 EHOBICERR A & EFR AR %2 B
VT BIERIARIL &7 o T RN AMESRKEE 27 RO LD REBRFEES A TN,
Mo T, A TEERIEEANE LB O OEEEHE S5 OMR 2R WNT
WBEDKREDOEMLWRZIZHIND ST, BERKMNAHEESVEBEAE
FHEZ2SVDEERROBMA2EOPTHRINLEIREEL L TROL D ITHAN

PRI ARERKE 1 ORI G BUTOBO,
“Article 1. Obligation to Respect Rights
1.The States Parties to this Convention undertake to respect the rights and freedoms
recognized herein and to ensure to all persons subject to their jurisdiction the free and full
exercise of those rights and freedoms, without any discrimination for reasons of race, color,
sex, language, religion, political or other opinion, national or social origin, economic status,
birth, or any other social condition.
2.For the purposes of this Convention, "person" means every human being.”
1B VI FR.FUL AV FAIZDOWTIE. TNTNLN T EBH, Coard v. United
States, Report No. 109/99, Case No. 10, 951, 1999, para.37; Salas v. United States, Report No.
31/93, Case No. 10, 573, 1993; Report on the Situation of Human Rights in Chilie, OAS Doc.
OEA/ Ser.L/V/IL.66, doc.17, 1985; Second Report on the Situation of Human Rights in
Surianame, OAS Doc. OEA/Ser.L/V/IL.66, doc. 21 rev.1, 1985.
126 Coard v. United States, Report No. 109/99, Case No. 10, 951 (1999).
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Tns ,

T—REIT. RINAHERIEE ORE 2 MPGEA T2 &2, ZERITEAWEER
ERABEORUZEET DI EELBEELD BN, (FI LI 2 DOEKEN
RILAREELEZDEEIT3). BERNIBANOHEMZ RO RET L HHELE
I EB 2571 BEZEDOAERIZL> THREINZDTH 5,1 Y

AT, RNAMZERIE. RAPFITBT KM AMEAFREOMKTIZD
WTIE, EBRAEZEOHERAZEZRTOILENDHD I EZHEIIRL TNS,
o, EBRAEREEBRAEEOHBNENRRDEEITIE. A OHEFRLRE
WCOWTEKDIWHBARELZHEZ 2 HZEATHEDIEEZRLTVWS, I
i INFETOEFICHET 2ERFEEHROBENERLS, KINAEEZER
KO TSFEGTREINLETY 7O0—F2FH L DD, RIHFITBNT
ERAEENEEL TERINSETH0OTIRAEL. BANOERIIOVWTHE
TERZEOHFELWAHEZRBRTHELIRBRLOFRBRREBNRINEZDDEEZ
5NB, TOEIIT, KINAMEZEELOETIR. RAMHFITE T HEBEAMERE
EEBRAEEORZBOBANSIE. AZEROEROMEIZFICL TS, HH
MR —OvNAERPICBITLEITIODEALZDDOTHLEVNZ LD,

B3I /NNE

AETIE, RAOMFITBNTEBRAMEIEOLDICHEATES I LT
TNENZIEOEREEN S S NTT RS, RATH 4B O EIBE A HETE O ke E
Aivlgett EBAAEA TR S WD 2 DOBRAN SHEAGEORS 21T/, £
DFER. RO EhFHEINT,

F—IZ. RAMFROMGEA fTRREIC DV T, EAERNOREXFIZ
HTDEVWIASNDHOD, JFHAIE U TAEFNIIE TS5 —REHEEIL, &

27 Ibid,
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REENESNBRWEDIX, YEEREZHRTLIEEZ OGNS, bosd, &
DHEEITRITMEFDOXARIZHBIT D [HEamITH T 2HERM] & OBRKRTIEHR LD
ERRAEEE OB THRENADIEAT 2N DS ENHS M R T2,
FEEL. HHEERNICDOWTIZEERFIERBT O LERICET 285N E R
BWTEDLNTHOD, TS AEREOETIZBNWTD, LD DI
ST SR DOVWTEBRANEEOEH 2 FEICHRT 2 EM2AH 51T
2o

FEUS, AMERK O ER AT IC DN TIE. AERKHENERXS S0 S
BADHEF 2 RET IHEHBEEASIDTIEARL, £PLOFES MHEE © F
B EWoRBEHEMETALD ZENHLN TR o T2, BFTHIHEIE & LTI,
FROEHOEBNA TH->TD TEEE OBEGZNL CEARES THHEMANAS
N5, EODITHBEOBEIZIE, EFTITBWTHEHAVRENEDONTET
Wbd, £, AM#HEBICEL T, BER (EW - E4) DACAEADEE
NBEMESMTONTIHAMN - L, EERMNRIHFCLHEOSHEITE.
MNSHIIZH DEAIL. THEBHENICETSERELDOREIIDONVWTAE
EONLZHIREHEIC L AREEZTSZENTERN, ZOBEIZDNT, A
MEVIFVEOREFZZO IHEBN] CHELRWEDHEREESZET IH
B CHBBAIZDODWTHRKIFTIETHIRLED ELTETNWSA, £D
EFOHF TR, M0 SEANIDRED (BEDOT) KHLHILENHD, 2D
EH#EMIIRENRSDTH 5,

UEZEBETSEE, RAMFEOBEBTAERKNOMNEORBNEL LA
EHGEIL. (W & THE] OBATHhLLOM@mNENIM D, Thbb,
WERIZBNWTIE, MRENAMESRK Z @I U2 WiIE G XITR M T E IR WHEF]A
BB ERD561C, FRICEBAERE GLERE 3 £OEBNEES) NEH
ARETHIUL, MENERRE LXEE L TEA IS EEND 5, .
HEHUBICDNTIE, AESRKD IBEO T THHEA RIIAEN) D
WTHHEAWRETHNIE, TOEGITHHIENELSAD LEXSNSEHERA
BEEOBBEOEBRTEENEZSND, AMEEKEIZRAZD, ERAEE
BRIHFOGFEITHNSBA (XEEK T#kEE BER) CemEes
(XREUVXRESHER]) 2RETLIEFNSAEUCEHAETH S, €5 T,
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KIZRITF BT D EBRABEOHEAKHA NN DONII DOV TR Z
fro2&ed3,
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waE ROHEITHBT 2 NEEDEHEE

AR TIL ERANEIEO EERFNTH S 1949 F2 2 % — T35 kTN 1977
FEHE KRB BIMEEE BT 2HEREERETH LT RAMFITHT
HSEBRAEEOEAHGEMHZHASNITLZLZ2EHNET S,

AIEEE 3 ETHRH U-EBRAMEE SRR D, ERAEEL e © (K
Tk OGHREZAREUVTEANRIBEINDIETH D20, T ORI E
#iPH (ratione temporis) L FHEH &P (ratione loci) IZHNWTH R LR
2HT 5, £, EEAEENED TAL 1 THE © TXR] EWhok—E
DEEZETH5MEATHO. NHEHH#IPR (ratione personae) DBHRNEH. A
MeFANZHBITD AN EERR>TWD,

LLEIZEA T, R D 2 DOMBEIZDWTIT 5. B TR 1#74 (armed
conflict) ] DFHEDEKRTH S, ERABEOBEHRNETH S RIHF) 14
Caidnidzs 2 dEBENEEISEN SN0, TAHEEE ABEEORH)
OEEEMR LIIBE LR RNEZZSNLINLTH D, H T, ERAE
BB 52585 -2 [H#E (prisoner of war) |  [XER (civilian) | DO#iPHIZ
DWNTHRET %, ERAEEDENEOREBOHMICHS TXTOMAL IZ
EARZEETHBAIC, ERABETE—ERGZWHZ TN DN THERN
BREGRNEL, £z, RENRIEMENDZDTHD. 1B, EHEANEEIX
BEHABEICE > TENEFIIL—INR RS0, £7. EBRHRIHHONH
WEETF#AE RS L GE 1), RICHNERCIEEBRME I# #2384
EEENTIREIT S (62 80,

DT D2 EROEE R HREORBOUECE T T AN+ AEAA+-HD
Tax—UERK BN BRERERK) ). BLICHL2EKROGHE. WERN
HE OREBOLEBICHITATAEETAEANRTZADD 22 —T&RK (B2 54

(B EERERESRN ). THEBEOFFEICETLITLENTAEAATZHD D 2%
—J&K (3 &4 FEFERK). THEHCBITA2XROKEICET AT hEN
FTHEANATZHOD 2% —TRK FE450) (XREESK)

2 119494 8 H 12 HD Y 2 32— LK OEBHZR TN & OBEHFOREIZET S
BigEEE] GB—E8MEEE). M99 F 8 H 12 HO Y 2 x—JH#FKOIEEER
BEIMEFOREFEOREICEHTIENZEE] EBNEER
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B1E ERRRABSERCEE

U]

F1IE 1949 £ 2 x— T #EH

1 —RE—3LEE 2 &

BB AECR I FE T, BFRBOFEZRBEE L TEOEAN
BIBENTOE . DO THRMEOKRBHMIEBEEEL L THET2HDOTH
S fzHt, L DD 19 HEEEEICA - TH S EEERESHIPHRNTRIL LY, Z
NH5OENTIE, RELEBENRFRBOEEZANITARAL., ARESOR
BERBREZIT O ZTOBEANBHBINS DO LRAEIN TV,

£o. DNBERITIE TRIMARE (clausula si omnes) | DR TESNTHBO,
REBEOR THAFHNLEETHLI LR ICROMNER CEHANERINDI DD
THor’ BIAE, 1907 4 TR/ IEHUEHI B Z)V&HK ON—F RS |
DH 2 &TIE. FEROBERIZDONWT IE—-L£HT I IIVHAKRAFKN ) BHE
N, KEENBIEARK ) HEBEHEFIIVMFZR, SOER =/ I 2T8EAR. |
ERESINTNS, 2D, EMKEDNZRIZSMT 558612, BMAS
HEMBIHOER T > THbZOBEANEE S NI HEBHEEL TNES,

LALLM SZORIE. 1907 EN—TEBREROMBE TH S TR /L
BB ZOVAER] ON—ZREERAAD ) © 1929 F [HBFHFHBICHAT LY a%—
TEK TIHBRMAZENHEREI N, BHRGOBIAKENTVWS, 51T
GHTH, REENBFREBOFEEZANXNITERBLIENEDITNDPDST,
RERTELS TRAME] KDOWTHZOBEAEENIEREINDLDITk-

TS BRI ONTIE. BYER TRABEEOREARKSE HEEth - BmFEt - &
JIHRSE - | R THAEBREORE] (GEM. 1994 1) 266-271 H,

* 1899 £E L 1907 LFEICBRE S NN\ — VLA H TIE, BEREOEE,. RRICEATIH
L DFRIMPMER I N TS, INSIEIBEDESE - R FEOPKERTHO
EEZOLND,

S REREKRER T2BMARRKESBEROR ) TEEHHR (PR 62 E8H 7

(1955 %) 511-532 H,

¢ 728, BIMAREAOBHRVEMICERZHEIMEE LT, BRYE NEHFERFO
HAE—RBMAREHETIVT > AGREHOBRER HE Mt | TEBRBEARRUTFE 158 19 5 (2003
) 27-50 H,

92



77 BlZVE, 1949 FE D 2 2 —THLK OMEE 2 &5 1 HIT. FSH0 K
IREA I DWW TKROBD BHE L TnBE,

CER S
PERHICERTNEREDON. ORI, B EORWEORIZET TN
TOEE SNZEHF XIZTOMORIMFOHEITONT, AEFEWE O -2
BAREBEKRTDELENWEZHMDT, EHT 2.

ZOFEKIE. £z, —HOEOERO XTI EES 2T RTOH
BIZOWT, ZOHBENRAIENEZT S ERTBWEEMDT, EHT 2,
MALFEO—NZORKNOMNIETHRNEEITE. MREZ 2#EIT.
DHADBHRIZBNTIE, ZOFRMIZE> THHRENLGBDET D, HiT,
NS OHER, MOETEWRFUYBEBZORNOREEZHEL. BD,
AT5EER, TOEEOBEBRIZBNTDH., ZORMIZK> THRZNLHD
E9%,

B oA

FISREE 1 HIZBWT, FEESRMIE. T EORNEORMICET 5T RTOE
B ESNEFIZOMORNMFOLEETONT, HZMKE D -2
BEARTHELBNWEEZMDT, BHTS.] EEOHLNTVD, FEHOEK

TN B D EROEH R OREHFORBOXEICET AT AENE+AEAATZHD
Tax—U%K G 1K) (BRlc#ERK) ). NMELICHLEROEE, WEKRD
HfnFE ORBOREIZHEHT 2 TIHEUHAENATZHOD 23— T8 (5 2 &£49)
(g EERERERK) |, HBOFRBICET T AEEHENA+TZHOY 2%
—URK (B3 5£K) HEMRERK). BRCBIIXRORECHET LT ILEN
THRENATZHOD 237 —T&K E45K) (XRFRERK)]

P 1949 D 0 F—UHGRKEE 2 KOFEX G0 BUTO@O TH S,
“ARTICLE 2
In addition to the provisions which shall be implemented in peacetime, the present
Convention shall apply to all cases of declared war or of any other armed conflict which may
arise between two or more of the High Contracting Parties, even if the state of war is not
recognized by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory of
a High Contracting Party, even if the said occupation meets with no armed resistance.

Although one of the Powers in conflict may not be a party to the present Convention, the
Powers who are parties thereto shall remain bound by it in their mutual relations. They shall
furthermore be bound by the Convention in relation to the said Power, if the latter accepts
and applies the provisions thereof.”

93



IZDOWT, HilZIE. EZ T (Jean S. Pictet) ftEiZ L 57 T FEBEZ RS (ICRC)
DRHERKDO TaAHZY— QER) I TiE. AFYEAHORRE LT, B
DORRESP. BFREBOARZRITIDITOHLEEINLN, FET. B8
ODHEELORBEMNSBHFRES RS, ZXIXZNL EOKKMER ORI F D
FEZE-> T, BHEEHBNICHBINS ) PL3NTHED., BHLUBFROEKN
DT, MYOEMT MIEE3hkEgsy) Xd (ZommoR s BECT
WBZENBEROEHER>TVWBEEZ SN,

bodlb, RHBENOEAERTH S RIS OFEOEKIIDOWTIE,
B B3 d UHHS M TN, il 2 ICRC HERICENIZ. FHPERIC E
RELTD (de facto) BITANREETNIE S "Tho., TEBITEL.
ND, ERFEREONAZES HSWBHF (difference) X, HEA—FHDY
HENEFREBOFELERT LD FE2LO0BRIIBILZ2RINHFTHS.
UM FOESIORBITAOBEEIIEETIIARW, ) "EFHHAINTWS,

e, A—JRX I E7EERERHFR ACTY) OF 2y F (Tadié) FF 1995
FERFRBHEOEEMEHRTIE, RIABFOHFEEICIDODNTROI I ITEREN
T3,

FEEMTERACHEZ D I EXT, BFES R SRS N EF DR
L<I3—ENOHEBMENzREEAOHM TRIKKNTXLRZ NN HS5EIT
KA FNFEET D ERET 2. ERAEKRIZ. ZORNKFORE
MEEA SN, BOHTROFIEEZEA T, MFO—KkEKEREE T, UIENRD
SO FHRIMRNZERLINSETEHSINS, TOBRMET. EE
NEHERES 21T > TWAHEOZFRTXIIENRFOSEEITITEEETEDO—
DX TITH 5 MBI, EBEEOERNZ DMK TEC THWEMENZHD

® 1. S. Pictet (ed.), The Geneva Conventions of 12 August 1949—Commentary on the I Geneva
Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field (Geneva: International Committee of the Red Cross, 1952), Vol. I, p. 32.

' 3. S. Pictet (ed.), The Geneva Conventions of 12 August 1949—Commentary on the IV
Geneva Convention Relative to the Protection of Civilian Persons in Times of War (Geneva:
International Committee of the Red Cross, 1958), Vol. IV, p. 20.

" Ibid., Vol. 1V, p. 20.

12 prosecutor v. Tadic, Case No. IT-94-1-AR72 (1996).
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THAHINEE TS, P

AHR T, BRI FOHEEIZDVTROZ ENHIRENZEZZ SN D,
Thabhs, ERANEEOBEBHAEGTH S TRAMF] NEETSDIZIE. H
BRREACAND ST, BRMEICRATERNEC TSN, BUF &R
BAEME ORI L IZHEOREBREMAMIC TRIIKERANIZESES (protracted
armed violence) | DFENHER S NRITNULR SN, TRAMSE DHEETN
. ERABRISZR I FORGEN SEA I, EFRE OIS XILE
N OB T FEMMMRICELETOM. EHINS L3N, EEAEE
i, RAOMAFSEEOR2EBSUIENHFOSE, HBEHEOXETIIHH2H
Bz, EROEBOAEIZRERRER I NS,

RBHE EX MOED T—4H] MRFRBEEETDEGTOVTHRRS
NTHO, MELBEEZLIMHUED THH] PEFRBEZRBLBENVWGERICD
WTHHIRIEE 22D, D & 1949 £ 2 2 —JHESKLANT. W 4FE
EICk o THEMDRBABESNRINSD, —HOLYFEHICKLEHAFIREDRR
PRETHDEEZSNTNE, ZORIZDNTICRCIERIL. TREROEE (tacit
agreement) ] IZ& o T, MNBEFITHRFHOEA LT SN EHDTIIRN
ELTWBY, FlZIE. BEEEE. 5§ 2 258 1 FIEOE O R ERE s
BETHDEBIOVWTIEREL TRV, EROBHRORIDHFI ARAET
i, YREARKVEASIND EHRTRETHAIEDRMERL TS,
F7-. FLA/%— (Gerald Irving A. Dare Draper) . 3ZHLE D X5 DV 4R EE %
BETHHEEIE TZOMORIHF) YT HEOEMERLTNS'S,

KiZ, FERE2HTIE, T—FIEOEBO — XX RN LEEINAZITT
DHEIDONVT, TOHEARNEHERZT D E2TRNWEEZMDT. BEHAT
%.) EEDLNTWD, FFRE2HIIBITS NEHEH] OEKRIZDWTIE, ICRC
FERICENE BKEMT T4 BECTWIUEE 1| BUCEDEEAMN
HREINDD, B 2 HX BHFESCECHTRRLICAECEHEOHEEDHA

B Ibid., para.
' Ibid., Vol. IV, p. 21.

COEEEA— THR ERAEE (EHEH)) EEREh. 2003 4) 75 H,
' G. I A. D. Draper, The Red Cross Conventions (Praeger, 1958), p. 8.
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KEKTEHHD] THHELTWDY, iz, IKEBEIIBROBTRINS HH
HIIZ DWW, 2 HTIEARLS B 1 ENEN SN D EINTNES, ZOHH
ELU T, RECRERIZENZENBH TS ZFIE TR TS EL2HDTH 528,
WTHIZE > THEHRPRBIIK TSN Z &1L, H5OHEEFEHEITE 1
HOBMAMKRERD-DTH D EOHMNBREINTNBY

plZIE, REEEENT. FLE 2 HIT BECBMTADOITOIRWHEDE
BIBHHEFHOEHEEHZ KIZES ETHHLWEMERLEZDHDE LU THEH
ENB, | PEOFMmETOTWD, 2. RILKE 2 HIBWS TEE X )
— ZREEHAIE 42 ZOEELVBIEVWVESTH D EOAMERL TS,
FHT, RLA/NS—IE, FAFGHE2EHO THE] 1, N—FRERERE 4250 [$F
REBE/ EINZR IV EFN, HEESLVZIVE/ FA) KT, £
OEAHEIIRESNZbD L5 MR Z R L T2,

AT MR 3 L. S FEO N OFRKDOMMIETRNWERITS,
FERE 238EIX. ZOMEORKRIZBWVTIE. ZOFKICK > THHREZNS
HDET D, EHREL. DOTORMAZEEFRMIZHRLZD 2T, #K
ERIZBWTIIEICESFNOEANSD S5 Z 2R L. S 512, FETI, %
NS O#EEHIT, HYETRVWHFLUFEENCOLFNOREEZHL., AD, #
M3 5EER. TOEEOBEBIIBNTS., ZOFRKIZE>THERINSGHD
ET 5,1 ELT. RHERKEEORIZECZRIHFOHESITHHENEILR
FRNTHERIND DD EINTNS, HEDOXS LI, ERKEIZX 5EEK
O 2] & THEAl 250 TRBMRNAEL S EME NS4, ICRCIERIZEK
L, A< EH BT E OB OR RN S YIENENBERRAZTO £

' J. S. Pictet, supra note 10, Vol. IV, p. 21. 7238 Z D sild, 2004 £ [)S L A F - L EHIEIZ
B BEEEZOENIRE) ERAERHFOBENER TOERIN TS, KHE)
HHERTIE, SEHEBAOXEFIOBEH THEE WD XART, @S 2 KON
bz, U, —EHBL EOMTRAMENED, DNSETHFOBEETH
EMTONZHAIE, FAEFE2HTIEELS, BE1EHOANEAINS &L, FE
HHEROFEMIZIONWTI, ARESEEZSR,

8 Ibid., Vol. IV, p. 22.

"% Ibid., Vol. IV, p. 22.

2 BEH TATEEL GE15) 70 H.

' @EE, 75H,

2 G.1. A. D. Draper, supra note 16, p. 11.
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TORIZDNTIE, REER IND EMTLONEENTHZEINTNS,

UEDEDIT, 1949 FE2P a2 X —THFKNOILEE 2 FOME LiL, EHEER
TP HEOEEE VO EEHBHENREIN TNV S, ATEOEER [EKh
M S BREOMT IMIEE I NS XIEE LOBMTANRAET
% (ZOmMoORTHE) 2F%RL. £, THE &3, BofFANMECRNSE
SOHENEIIEEIN TSI ENMHSHhERS T2,

2 B SAIODiE F HiH

R FECEBRAEEOFERRO—DI. BETAICEEL A BNWHED
RO EROBEE2RET I LCH D, bord, KEYUBFEICIZRN
MREEOFA DB N REAZEIL, DS EANEBENEREEN TR S,

BB, GREIHEBICR > 2B KKRYEEENS —EDANEH
frazREIN, SZREBONEEILX. TOEINITHSHEITH L THRLEX
2 DRBICERBERE KITTREDELNIRELZRE LTINS HEN
B2 MRS 12-16 &) . WEIX, BERICETIHMEEREZG L ENBEEHOE
BIZRTSHOTHD, MBEEELHERESEOEOLEKN LOEFBEBIZDONWT
bRt RENEHIN TV S,

1949 2 2 X — U 3 5K, REOHBICET 2 TAEN+ENATZH
DY aF—UFK) (HELRK) T ARKNICBWTHEELRSHE, MBEL
THBLARTNERSBWEICDWTEHHICREZIN TS,

2 J. S. Pictet, supra note 9, Vol. 1, p. 35; . S. Pictet (ed.), The Geneva Conventions of 12
August 1949—Commentary on the III Geneva Convention Relative to the Treatment of
Prisoners of War (Geneva: International Committee of the Red Cross, 1960), Vol. 111, p. 25; J.
S. Pictet, supra note 10, Vol. IV, p. 23.

P HBRNE AR ADEX G BUTOBEDTHS,

“ARTICLE 4

A. Prisoners of war, in the sense of the present Convention, are persons belonging to one of
the following categories, who have fallen into the power of the enemy:
(1) Members of the armed forces of a Party to the conflict as well as members of militias or
volunteer corps forming part of such armed forces.
(2) Members of other militias and members of other volunteer corps, including those of
organized resistance movements, belonging to a Party to the conflict and operating in or
outside their own territory, even if this territory is occupied, provided that such militias or
volunteer corps, including such organized resistance movements, fulfil the following
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RS

A ZOFKMIIBNTHEEIL, ROFEO—IZIBT 5 H THROE NI -
ZHDEND,

() MFLUBEOEROBRERCZTOERO L2 TRABRXIIEEK
DHERR B

(2) WHELUFECETITOMDOREKKVEBEROBRE LERHKHHE
HHAOBREZED,) T, TOEBNEEINTNDINESINEMHT,
ZOEBORNTHTEHTEHD, AL, THSH5OREKRNIIZHBR GHEAEK
PUEHHKZE0.) 3. ROFBEEZFH ZTHOTRITINTR SN,

(@ WFIOWTEEZADS ~AOENRBREL TSI &,

by BEAMNOSRBITLENTESEFEORKRELZAT LI L,

) DRERBEHEITLTNDBI &,

(d) BEFOERELMEHFICH > TIHFBHL TSI &,

Mg A OBREIzENE, THE] &3 TROEINICHE b0 205, B
BT, THEYSEEOEROEKRE] OIFH. MEFLUFEBFNEELLR
EZDRETIIBLRE, (ZOEKO—F 2R ITREKRXIIBERDOERE
MZITFEY TS (AKA (1)), T MFUFEECRTS [Z0MORERK
ROBEKOEKE (HENENESHREORKEZET.)] TDOWTIE, £
NSOHENEBECHEBEE L TO/RBEZITH720I12IE. KROL D REERR 4
DOEMEMmZIRFNTRS RN (A% A 2). TRDE. (a HFZDON
TEEZES ~ANOHEDRBELTNWBHZ &, (b) EANSRRTHIENTES
BEEORHKEEEZFTLHI L, (o) RRERBEHETLTVD I L, 0 BFOD
EREMEHIZHE > TITEI L TS Z & BTN TV S (AR AQ2) (@)b)(e)d))

conditions:
(a) that of being commanded by a person responsible for his subordinates;
(b) that of having a fixed distinctive sign recognizable at a distance;
(c) that of carrying arms openly;
(d) that of conducting their operations in accordance with the laws and customs of war.”
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D EOBEMAIZEBSEIE A7) 570U X M EOEBERIZ. LR d(®b)
RE)DEMEFMEI BN ENEL, o T, HOAOSNTHHEORBEZR
B EiFRWIREERS D EEZ NS,

Fiz. BERHNOMEMA OB RORIIL, 55 FTREINTNDY,

BHE

ZOFEME, BURITBITSFHIZHL, EN5OFEDBMOMEIINIZH - 2k
MHEEREIICRKIEN. BD, RREINSKBETOM. EHAT %,

AT A T2 THROMESINIZH- ZE N ERRIIBT 2 EO—IZET
BMEDIMMTONTEDE BT, TOHEE, FOHAMIHERD H 5 E
HMZE > TRESNDETOM,. ZOFRNDOREEZZGT 2,

Tibb., FAEKOERBEIT. T8O INIZHE S 72BN S ] (FEE 1 H)
THO. ZTOKMT TEKROICHmKEN, BD. BEINZEET) (FAZRE 1
H) Thbd., £ MBEERUIHEFRBIIONWTRENWNEL DH5EE. HER
HHFHAF THANRESI NS ETOMIL. WBFKNOREZZITSHI EES
Ntz (FEE2H),

HABHIC DWW T, ICRC FERICEINE. 1949 ERBRAIE. BUTHS 25
NAUIFN < HIBICER I NS ZENEE L nWEINTWS?, FlXIE 1929
FERBRYTIE. BBNEFICEET S ETOHMIIOVWT—EDHINERD
HEIBBRERNE LIRS TV, 1949 ERBLRYTIRZOL D 7fs 0%
S5NTWARN, /o T, 1949 FERHBRAOKIEIL. D HFH I HIs 23
J&DETREGITIIFNEZELLTIHEBEZADIHDEINTNSEY, Ho &

P HMERE S ROREX G0 WHUTOED THS,
“ARTICLE 5
The present Convention shall apply to the persons referred to in Article 4 from the time they
fall into the power of the enemy and until their final release and repatriation.
Should any doubt arise as to whether persons, having committed a belligerent act and having
fallen into the hands of the enemy, belong to any of the categories enumerated in Article 4,
such persons shall enjoy the protection of the present Convention until such time as their
status has been determined by a competent tribunal.”
26 . S. Pictet, supra note 23, Vol. III, pp. 73-74.
7 Ibid., Vol 111, p. 74.
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B, FRKE 24 5T, BRXEREOZDOEZRHNEFIZIDONTED SN
THD., 1949 ELK EHHBOBRB NN —ERERERIND L5 BESIEERE
THEEZOLNTNDS,

2B, BRKHO TBEMICEREIN, BD. BREINKET) GBSES
1) OFRIZDOWTIL, ICRC HERICENIT. HEX. TOHENHS A 5015
DLRTOIRBIZE S NS ETOHMEBHEBE L L TROFONRTNIER SN T
LEFHHINTVWAY, 2B, B 18 LE 1 HTIE. HHEIX. EEOBMTS
T URBBERSHHEL., BHD, BELARTNERSRN.] D EEINT
W5,

AEDE ST, MBELRHNEOMRE R THE L BOEAINIIHE-> b0
THD. WHEFLEEFOERMRE DTN, —EREZ2WHZTRK - BEBKE
BB ESNEFESREOBREE2ET) NEBERHBMmEEZZITL L
EEINTNn5,

3 XREAKIDEH HH

1949 2 2 F—THERKOLIANTIE, BMAFHECR I FiE LD —RIRXH]
FRIZBRNT, XRFRECHATLIFOHABIELAVEERAL TN, X
RiZ. BBEEMSRBIIND I ETHBITADEEZANDITTET, Y
BEICKD2HEMAZREMNRE L TIIED T o NTWah > ZMHAH 5,
R MARERIT, ZENS OXRBECHE SN EEREROREDL
BEHEAOBLNEE D, 1934 FOF 15 BIR T+ FEBERFEIIHBNWT TEERICBIT
5 —RERRERNVE] PRIREINLEN, Z20HBOBERERKEOPHFICEK
STOMBERRIBL EHARNE T Lo,

MR ICBT A2 XROFEICET AT AT ENATZHOY a2 —"7
&K CGE 4 &8, XREK) X, XEREZERIIEDEIOFRHNITH S,
FE&KIE. TOLHMLSBEINIANBRSEIRRD., HDOoWHHIPFDOXRIZD

2 Ibid., Vol. 111, p. 74.

» Ibid., Vol. III, p. 74.

30 15" International Conference of the Red Cross, Tokyo (1934). BEH [Ri#8E1 (¥ 15) 155
He
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WTREZGZDDHDOTIEHRN., AIXRENDOE 4 {KTHE ARKICE > TR
HEZT5E (BREH OHENEDSNTNSY,

EHUES

R I THRESINAFE, HEXIHBEOHRITBNT, Wiz
RThdE, £z, WHRBRLETHZEE2MOT. HEFLEEISEEOH
TNIZHLETZOMFLYBEE NI HSEEOERTRNWDHDET S,

ZDFRKIZE > THRENZWEDOERRIE, ZOFRKICL> THhi#EEINSZ
L7z, B EOE R TREEOEBRNIZH 5 H O Kk O FIASHEKE O E R
TS DEDEKEDN, TN5DOEZHESINITE T 5 EITEE OHNZRKRERE
SETVSRHIE, HREE ERD 5N,

Hold, BELRORMEOHEAHHEII, BET=ZRIEDDHEBOD—FEND
DTH5,

HRHIZ 3 2 EROEE KUY E OREBOWEICHET 5 FhEM-HAS/\A
TZHOY ax—TURK, B ECHIEROGE. HEROHLEOREBOK
FIZET ST AU AENAATZHO Y 2R —JEHIIMBEORFEIZH
THTFAEMNTIEANATZHOY 27— UEKICE > THREI NS HIT
DEMNTH T S8 R#EE LD 5 N7x0,

N NRERE 4 RORX G0 BUTFOBED TH%.
“ARTICLE 4

Persons protected by the Convention are those who, at a given moment and in any manner
whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the
conflict or Occupying Power of which they are not nationals.

Nationals of a State which is not bound by the Convention are not protected by it.
Nationals of a neutral State who find themselves in the territory of a belligerent State, and
nationals of a co-belligerent State, shall not be regarded as protected persons while the State
of which they are nationals has normal diplomatic representation in the State in whose hands
they are.

The provisions of Part II are, however, wider in application, as defined in Article 13.

Persons protected by the Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field of August 12, 1949, or by the Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of August 12, 1949, or by the Geneva Convention relative
to the Treatment of Prisoners of War of August 12, 1949, shall not be considered as protected
persons within the meaning of the present Convention.”
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XREKE 4 58 1 HIZENE, FAERPNORERRTH S THEREE) ST,
9 4 4B E X HEEOHEINICH 5E TZEOMF L EE T LHEE O R
TRVWHD] ENWH T EIZRD, £z FAFE2EHIIEINUL, T2ORMIZES
THRINBZWEOERIX, ZOFRKNIZL>THREINDZ &I N N
L0 5, FEMNOEBOEOERIIMESEN SR SINDS, MAT, FRE?2
HTE, T IEOER TREEOEBNICH 5 b O R UL [F A2 E O E R,
TNSDEDOKREN, TNSOEZHEANICHET 2EITET O ZNEK 2 HE
SETWSHHEIE, #REELFDSNRN, ] EENTNWEHEDIZ, P EEE
FIZZEEOERIZDOWTI, @ OHAZRENTEMET SHEITIE. RELFHEN
SRS ZEIZRD, I5IT. FARE4HTIE, EMlIh 2EKOEGE RN
PEORBOEZEICHIT 2T EE T AENATZHOZ 22— TJ5&K, L
WZHDEKOEH. HEKCEREOREBOKEZICHT ST hEam+ILFE/\A
TZHOY ax—USHXIEHRHBEORFEICET S T hhalm+E/NNA+ZHD
Var—URKIIE o TREINDHIL. ZOFRKITRBRITLHREELRDS
Nz, EREINBEBD, O3 DO aFx—TRKTHDHE 1K, B
25K, BIFHONTINNIL > TREINDFIIHRES Lianiz,

EDEDIT, BAFRITHESINS NS DOEHZHE D &, ICRC DIERS
BRDEIT, ROENXESRK LD THR#EHS) BN 52, F—
2 THFLUFEOER] OBREICE. ST HUFEEOEBNICH 2FREOE
RThnwdo GEANEEREESR) 055, AFNEFPOEORERE, FiEE
HFRIZEEOER, Darx—TUE 1 E2 BIFHNORELRETRNDHON
HREFE LI2D, BETNE HEFLYFEOEHNTIE, BERNHRAEE S
BH5END T EITRS,

/2, HEHEBOBEAICIE. SHEEOERTREVWHODS B, FRKIEFERN
HOER., LFRAREEOER, Yax—UH 1 &K, £2 560, F 3 £H0K
ERRETRNOONHREE 2D, B THIE. HEHUB TR, #%S5EHE
ROAPSIEOE RN REE L7252 LTS5,

Ho &b, IEMHNEOERIZOWTIL, HBE 2 £EIHEDOBERKRIZBNT,

32 J.S. Pictet, supra note 10, Vol. IV, pp. 46-47.
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UHIEHOENXRENEFELEHTHE10E. ROMOEZ M5 45E
EE. YZIEHOEER 2HVERR & RZCkbRIdRsan?, £z,
fitd 3 DOFKDOBEAMBEIIDONTD, TOBEANEE I NSHFIIMOEH
W IIRREE L0 5 5%,

BB, HEREEI FE S5 FRTEDSNLIHESG HHFUBEOERBANIIBITS
VHEFRORZEIIHT 5EERES. SEMBNICBITSHEES L <EYRS
—TaF) TKETHLEE, AXESHN LOEMPHRENSGZGHH 5.

R OBEMITMA T, FIATEMSFERIL, HAEEFL. THELYEEXIS
EEOHESINIZH 5% (in the hands of a Party to the conflict or Occupying Power) |
EREEINZINS, MALSEEO IFRA) SOXEE THISEAN] TR &b,
UEMFLEENILEERDO HEHANI THNIEXREFKOREOHRERRD
EEZONDEDHMRERLTNDY, DED, MhBMPUTRZIEL. H5YUE
EOEBEN (MEFK) OBEREZOMAEAND, Lo o H#EE RN
FUVEERBMRERDSAEEND S,

KRR O OB R ORI DONTIE, 556 £ABEL T3,

WA
ZOFME, BRITED S8 I EEHOBBORNSERT %,
ZOEKNT. AL FEROBEHBANICENTIE, EETEHO R 7 DR

3 Ibid., Vol. TV, p. 48-50.

3* Ibid., Vol. IV, pp. 50-51.

¥ ORERFAR TERAMEEE D 2 32— TRORFEK - H - AWBEREHOEE S -
DOEER] HEE - Bk TRImFOEBRE] GREE. 2004 £) 250 Ko

* XREME 6 ROFX () IZUTOED THS,
“ARTICLE 6

The present Convention shall apply from the outset of any conflict or occupation
mentioned in Article 2.

In the territory of Parties to the conflict, the application of the present Convention shall
cease on the general close of military operations.

In the case of occupied territory, the application of the present Convention shall cease one
year after the general close of military operations; however, the Occupying Power shall be
bound, for the duration of the occupation, to the extent that such Power exercises the
functions of government in such territory, by the provisions of the following Articles of the
present Convention: 1 to 12, 27, 29 to 34, 47, 49, 51, 52, 53, 59, 61 to 77, 143.

Protected persons whose release, repatriation or re-establishment may take place after such
dates shall meanwhile continue to benefit by the present Convention.”
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ZTOEAZER S,

ZOFEME. AEHBNICBN T, EETHORKRIKR TOR—FETEZOD
BRZKS, AL, HEER, TOMETERZIT> TR, SO
BT, CORKOB—-RNSET-RET, B TER B HARNSE
=FEEET. BEHER BEEAR BAET & B4 BAT=
& BHTAS BAT—RPSBETERETROERRT=ROBAEITX
DHEHRZINZDHDOET S,

WOREF X, TOMK. 2EXIBEMOFENTNS OHFE DR T DRRIZ
ThN5EEITE. TNETOM,. COFRMITKHFRELIEHEZITLHD
E5%,

XREKOEABRIT. E-RICEDDMAH XTI LHEDEBOR] THD (H
51 3. EAKHIE. HEUBREOBEBNIZBNTIE. TEETEO2RK
KTORIZZOER 2K 2] Z&ean, HEMBAICBNWTIE, EFETEHD
WA T OB —FETZOEMAZEK D] ZEERESINTVWDS (FEFE2HK
U5 3 5),

HHHRATH S FE-RITED DA XL HEEORMBEOK) &1, ICRC ER
EHERD I I ICHHEIN TN Thabb . HE2 RICHESN 05D H
WROKE Lid. RUIOBRITHNEITINRETH D, DR IERORS
OB FLRIIEE TR, THASEEEHSF (mere frontier dispute) ] DK D7
BETHEANBBIND BELTWEE, b, ERIMNEFEBICBALXE
FREEEBT 5L DRI, MRICERINSY, £, TEHED & N
REEEBRIGE 2 RICHE SN2 HE, Thbt BEEBE/EIANZRA X
DBENEEZSNTNDY, XREFME 524, B 555K, 556 R EITIK
HIEY RV YARICOZ o TRAMICEEL TWA Z L 2RI ETHHED
REZFons), BREENEZTLHEANICETLIIRTOHREIIELIZER

7 J. S. Pictet, supra note 10, Vol. IV, pp. 59-61.
3 Ibid., Vol. IV, p. 59.
3 Ibid., Vol. IV, p. 59.
® Ibid., Vol. IV, p. 60.
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IR shneEEInTn s,

RS DEAKIIZDNTIE, ICRCERIZENUITRDO LD ITHHETN TS
2, FT BELUFEHOEBAOE/ICBITS. TEETHOSRIK T O
DERIZDONWT, ZEHMTOEEIX, K EREECRER, T X5 FF (debellatio)
MIRINDEETH O, Tz, ZU ELOZKERBFOHAITIE. TRTORMRK
UEREMTINTOBBMK T TR TH S EINTNEY, ZHIZDWTHH
FEEL, MKREFIEARBARZEESE 2O TR, KEEEBNT
FEETHOEMMNK T 2L TXEFHBEAO MR TRRET DT ENE
WO EVWIRERMERRLTNSY,

Fo, AEHEBRNIIBWTIE, TEETEOERIKR TO®R—F] £3NTH
D, EMFEERIZORIIDONT, HEOHHITIE. TEETEHOLKEKTD
®H, 2 KKEEORAYLCHADHBEDOXLSICEMICOZ> THlET 2 Z
ENH B BEEEHINTVWSY, o THELED., HEOEEDORKEA DK
. FHAIE U THBOMTAK TO 1 FREINTNDA, F6REIHFE2 X
DEBXIZIBWT, HSEEN 2O TEHE 21T > T % (exercise the function
of government) PRO . HEEOMGHIH P X, HEAEFORBENITET HI RS
KIDHEMEITHEBREHRIND ZENHEINTHO, £z, FFRE 4 HT
X, REER ORI, HEESEORK. B8 XIEFHORENTHON
LZHEEITE. TNNMTHONSETOR, HREHE L TORREGI X2z
L5ZENEDLENTNS,

DEDXSIZ. XREKOME L. TOREMRTHS HREE O
Bidd oW s XRERTIEARL, L FEOEBANICHLHER, HEMISE
BT 2HSEEROHLEHOERNMEEIN TS, £k, @A RHCKH
ZDOWTIE, XRFEEDOHMEHECRHGENEZERTH0N, —RAEXLD B
RIEVWABER DTS I ENHLENETR D T2,

' Ibid., Vol. IV, pp. 60-61.

2 Ibid., Vol. IV, pp. 61-63.

“ Ibid., Vol. IV, pp. 61-62.

* Ibid,, Vol. IV, p. 62.

» SEEGE TRTIBERSC (E 35) 250 H.
“ L. 250 H,
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F2IH 1977 EFE—ENEEEH

1 — Rl R R OV il i

1974-77 FOEBRANEEN LT RH T, BHFREEOHREICEHTS 1949 £
AR—THFRKNEMTT 2720, (R4 Oz TERMR IS & [
ERMRIGSH) CHELED AT, THSIZDWTHEZIZ 2 DOBMEES
DR ZIT o7z, HIED ERRERSHFE] TDOWTERIRENZ, 11949948 A
12 HO Y a3 —JHFNOEBRZR IS OREEOREICET 2BMEE
T E-EBNEED O 1523 ABEFOHEAHMICOVWTROLDITH
EFLTNWBY,

B (—RRERAR O #E)

1 #OEL, IXTOHEBITBNWT, ZOBREHEHEL., D, ZOEE
HOEEZHERT DI EEMRT D,

2 XREUHBERIX. ZOREETOMOEBRERBNZORREL THEWN
BEIIBVTD, B INEE, NEOMERIROAFKORLMTHEKXTZE
BEOERANCE D < REA N Z O XKD BEBEOHFE OXEE D FITEMN

Y EBIREES 1 ROFEX G0 BUTOBED THS.
“Article 1 -- General principles and scope of application
1. The High Contracting Parties undertake to respect and to ensure respect for this Protocol in
all circumstances.
2. In cases not covered by this Protocol or by other international agreements, civilians and
combatants remain under the protection and authority of the principles of international law
derived from established custom, from the principles of humanity and from the dictates of
public conscience.
3. This Protocol, which supplements the Geneva Conventions of 12 August 1949 for the
protection of war victims, shall apply in the situations referred to in Article 2 common to
those Conventions.
4. The situations referred to in the preceding paragraph include armed conflicts in which
peoples are fighting against colonial domination and alien occupation and against racist
régimes in the exercise of their right of self-determination, as enshrined in the Charter of the
United Nations and the Declaration on Principles of International Law concerning Friendly
Relations and Co-operation among States in accordance with the Charter of the United
Nations.”
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N5,

3 ZOo#EERII. BEBREEORECHETATAENTAEAA+ZBOY
AF—THEHNERTTE2HDOTHY., FHEFINOTNTNOEFICHEL
THETHERIIDOVWTHERT %,

4 SITHETLFRICE, ERESEETCCEREGERICKLHEEMOD
KB E O IZ DWW T OEBREOHEFAIICETSESICO O AROBR
DOHEFIDITHE & U TARDE R M STA R OSENT K % o el ONT A FEZE 51 i il
XL TEI BRI FEE 0,

%1 REIHICENE, FREEERIT. 1949 EHERNOLEE 2 RicHEah
% B (situations) | ICDOWTHEHAINS I EEINTWVWD, Thbt, HE
¥ 2 4TI ERLAZEBD, D EOHOERBICAETL S TES 3N
NI3BEEOBMTANRET D [ZOMORIHE ©. [HE] MEEIh
TWwb, £z, FRERIEMOEICES 1Z#) & TEA 85881203,
MEUEEIIFFEEICHERINS B &FE2H) *,

IHIT, B1IEE4TETIE. AROBREOITHIZK S THERMSZE KU
EIZL 5 SN AENERICH U TS RS CbERNRINS
KO- TV, 2B, HIMEDOTHEEKITIEFETE WD, FFEHOIME
AL T, FHENO—HFHESVDLEELINTNS (96 &HE3H) Y,
FAEENZDESEZHEL2LE, #FNKVEEER,. BHUFEELLTO
BEYURIIONWTHNEALCSIE, YERUBEBREZEOMYEZ2EBFRKONE
EREFIHERT D EERD,

B EEMBEEE6LE2H I UTFO®D,
MERTAE (ZOBEZEOHREDBOIKIBELR)
2 WIND—DOMEUBENZOBRESITHRINTVLREWESICSH, ZOBEE
ZOMYEMEOBRIZBWTIY, YEHHEIZ. CoediciRansg, a5
2. UEEHER., CoBESCHRINAAVRFUEENIOBREEOREEZZ
#EL. D, HATAHEEIE. YEMPFLUBEFLOBRRIIBNT. ZOHEEERITH
RINb.)

Y HEEEEE 6 RXFEIFHIT. LTOED,
3 E—FRAITHETI RIPFITIBOYTOTINOMHIE LS AREZRETS
YR, FREFICHOTE—FANRESICRD, YSERTRFITOVWTHERIRNT
DECELHEHTAIEENERTHIENTES, |
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WH 5 REMFRREFIT. HRIMAROAERZEIZHIT 2% EF.08SE
TH5HDTHO., —BMITIIREBZNLUIZHE E W ZERNBEICHYY TS D
DELTHEONTEEZEZENDH DY, 1949 22 F—THEKKHOREBHETH.
MR BT 4 OFEIIILEE 3 RICHBITDAMPE N THo LI TNDY,
UL LAt s, 1960 SRR, REBRENEBRE LSO T2ICDONT. X
BICREREE S 2 EEDSFERERDDOELTEI VBN SO LD,
1974-7T EAZRHBIZBNTH, MUWERNBREINZN, & 0D HFRERES
HEERAEOZFFEET, BRENICREMABESIL. FEEETIE TEEY
R4 B nE,

TDEXIIZ. ERIZERNMRESEARIN TN RIRMKE S8, ERRY
RITBFOHMIIANSNEZENS, WHRBRDIHEOHEFNINICEYT S
IWREEE o7, Y2 RX, AT 4 FIVAFEORX 4 —< > (Yves Sandoz,
Christophe Swinarski & Bruno Zimmermann) #R#IZ X % [FEZEEZE D ICRC IFERIZ
S ARDPHBREZITEL TEI TRXRTORINFTII AL, THEMZE .

AENC XKD 8. RO TARERNEHL T U TES K40 3 BESE
BRI FICZLTEEIN TS,

I, MERMSZEL L3 MO ARICKDXENSHMBEINSDIZAR

NRBEDH O TEIBEA L IN, FHHARPITEIRANEINTVS, T,

TAEIC KD G &id. —EICK B MEO G E W SRR SEOE
BRTIER<, REZR2IZEERZER L BZWEBO 2P II—HNEHBEINT
WBEEEIETEINDY, BT, TAEEIER I2DOWTIE, £ 2 Bk
E3EST 2 DORGAZARNEELLEVEEBEEN. PR LEHBARDH
SWMAMANBENERICEDEPHEZHER T OILOREHEZETEEASNT

¥ REMHEERAIIOWTIR, BEA— TREMKRS SR KEERRERE I
B OERE (HEX_REEREL S I BREE. 1973 4).

' BEE TarE GE15 N1 H

2 CDDH/SR. 36 (1977). B 87. K& 1 (1 A5T)V). FEHE 11 (REZD).

Y. Sandoz, C. Swinarski & B. Zimmermann (eds.), Commentary on the Additional Protocol
of 8 June 1977 to the Geneva Conventions of 12 August 1949 (ICRC, 1987), pp. 54-55, paras.
111-113.

* Ibid., p. 54, para. 112

* Ibid., p. 54, para. 112.
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INs5DO5E, EIZE S EHE] RO TAREERNERD 3. BEBHEEFT R
FINIZE BNV AFFEERL, DDOTOEY 7Y AEMETOT NIV hAA
MEHIZSBHICBEWLZDHOTH Y., FIZITEMTFEFRIL. ERD X S REREIZ
ML TEZANE HA-OXT5T4 7ONTFIIHBTS [HE b, B
Lo TIREBMR IS EOHBIZADAREENS 2 LiEHEIN TS, F—
BiEEENBEHIND [FBE) 2OWTIR. RIHFOREREDOKEEL
HIZDONWT, AFBETERIMSBRELTHEST. ERTHHE—ORE N NE
#Eid, TRIPFHELTWBIARERETHYF &, FREEEE 43 &I
BMEIND LI, [ZOEBROHEBIEE OFETHDIEINTNS,

o, B-EMBEEE T 1949 FHEFNEIRR, HEEEOHEMME
RO TICETAHENRTONTWS, FEEEDE 3 &I, ROBDBE
LTn3%,

B=% GEAOBRBKRUNT)

WICERSINSREDOHER 2T 52 &<,

(a) FERPRVOZOFEER. B—RICHETIEENECZHNSEAT
%,

(b) BRUKDVDZDHREZFIIOWVWTIE., MFLEEOEBITBWTIIESREST
BO2MIFE T ORIZ, £, HSEMBBICB0LTIZEEOK T ORI, #EH %
HT9%, 220, EBETHORAK T XITLHBEOKR T ORITHREHIMFH.

% Ibid., p. 54, para. 112.

7 SKERSE [RTHEEO) (T 35) 238-249 H.,

%% Y. Sandoz et. al., supra note 53, p. 55, para. 115.

¥ E—BMEEEEIROEN ) BUTOEDTHS,
“Article 3 -- Beginning and end of application
Without prejudice to the provisions which are applicable at all times:
(a) the Conventions and this Protocol shall apply from the beginning of any situation referred
to in Article 1 of this Protocol;
(b) the application of the Conventions and of this Protocol shall cease, in the territory of
Parties to the conflict, on the general close of military operations and, in the case of occupied
territories, on the termination of the occupation, except, in either circumstance, for those
persons whose final release, repatriation or re-establishment takes place thereafter. These
persons shall continue to benefit from the relevant provisions of the Conventions and of this
Protocol until their final release, repatriation or re-establishment.”
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EEIEFHOZRENMTONDSFHITONTIE. TORDTRW, 2hs0HF
X, FOBKRMEKR, BB XUIEEHOBREOHE THEIHIENZDHEED
B EIC L DR B2 EHEEZT S,

FiEEOBABIIL, H—RIRETLDFEEBNELLKNS] B3 4K a)
THD., £, BRHOKEIZOWTIE, TEFKKDPZOBEEZEIIDVWTIE. &
FURFOEBRICBVWTITHBTHOLKRKE TORHZ, £, SERicd
WTIHEHBEOK TORNZ, BHEKTT5.] EEDLNTBY., MPELUEHED
BN (EETHOEKRIK T OR) ., SEHEN (HEOKTORET) &k
S>TW3 (34D,

2 HEIZBEY @A #EHOIK

/2, 1977 EFEBNFBEE T, 1949 £ 3 &0 GREBLRY) ©F 458
(XREH) THT5 THE) © [XR] ZOWTHHEARBHOILKNA LN
%5, TNEN., EQOLDITHLARINEZDNTOWTUETREITZT S,
HBIMEESE TR, EEERUTHE] OHIFIZDOWT, 5 4 £TROX
SREDELENTNBY,

O EEIMEEES 4 FOFRX G0 BUTOED TH2.
“Article 44 -- Combatants and prisoners of war
1. Any combatant, as defined in Article 43, who falls into the power of an adverse Party shall
be a prisoner of war.
2. While all combatants are obliged to comply with the rules of international law applicable
in armed conflict, violations of these rules shall not deprive a combatant of his right to be a
combatant or, if he falls into the power of an adverse Party, of his right to be a prisoner of war,
except as provided in paragraphs 3 and 4.
3. In order to promote the protection of the civilian population from the effects of hostilities,
combatants are obliged to distinguish themselves from the civilian population while they are
engaged in an attack or in a military operation preparatory to an attack. Recognizing,
however, that there are situations in armed conflicts where, owing to the nature of the
hostilities an
armed combatant cannot so distinguish himself, he shall retain his status as a combatant,
provided that, in such situations, he carries his arms openly:
(a) during each military engagement, and
(b) during such time as he is visible to the adversary while he is engaged in a military
deployment preceding the launching of an attack in which he is to participate.
Acts which comply with the requirements of this paragraph shall not be considered as
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g (BRI E R OHHE)

1 FIFRICHETL2EBBE TH> TR T 2MFLAEEOHEINICH>ZD
D, HELT D,

2 TRTOERER. RIAHFOBRICHEA SN2 EBEDHRRZ#TY
LEBEADN. INSORBRAOERIT. 3RV 4ITHETHHE 2RI
2. EEB TH MR XIIEE 3§25 F S EEOENNICK> 2B 5ITHE &
72 HHERZHBEN 5D O TN,

3 HEER. XRZERZEMETRHOEENSKETL I LZ2RETD
72, WEXIWEDEMDZDDEETHZT> TS, BCEXRERZS
BEREZRMTI2EBEED, bosb, RELLZEREIR. RAHHFTBN
T THOHEDOZHACEXRESEREEZXP TS Z ENTERNRE
NH5HEBRBDENDDT, YZRRIZBVWTRICHET 2HRBENREHET
THIEERHBELT, BREB EL TOMMZREFT D,

(a) ZZHEODFH

(b) HEWZMT 2B DEERBAPICTHICEEEIN TWDH

ZDIWXEDDIREICERTHITRAIE. BETERL (o KRETLHHFET
#FHEFRD NN,

C--PATERg-)

iR EE 4 RI2BWT, THE &3, BEETH T T 2MF4UE
BOMANIZHE-7=HD] EEBEINLN, 0D BEE] OHFHIZDNT
i, % 43 RIIBWT, BFOTENIIDONWTUZPNFLYEFICH L TEEEZE
SHEABO T IHAMBINLKVRELZTRTORES., EFR A O
REEEHRINZDIT, 1949 FERMBLRWICH ONAL LS RIERENEERE

perfidious within the meaning of Article 37, paragraph 1 (c).”
o BB E B 43 ROBEIRIUTO®ED,
MEmn-+=4 (&)
1 MEFUBHOERKIT. FTFOTHIONTHEUMFLEE N L TEEEZAD
AAHOTICHHMBMENKVORELZTRTOES, EHAKOEHENSKS (H%
MPUEEEARTLIBMXEERABAS T OMFLEFIIL > TRIBEINTVWD
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(REBE - BEK) &V ZRHSRNMNT, FEWICHEOBEM @A SIEAL
TWwd, MATHBREETE TARZAEXT 245 bHHFAFEELFEFITH
bisid, MBRHOEOE - BNEEER 3 MOMBEOKREICET 288 E
OEA I, B —ENEEEOMOER T, MERCOMKERIZHERS
ERBRIZIENDBDEEZ 5N S,

Hboldb, FAEEHO T THHEBEKZET S HEE THS0ITIR, T8
CAZMT SWBITHLOEFEREMAPICHICHEIN TSR TR, XR
LHOZ#NTESLDITTHD (GF 44 &£E 3 HDb) . BMTHOMEIZE>
TENPAARERRBIZH 5B ITE, THEIZWHEE L TW S REUIRE DL
WHRMDEBREBICHERICHEINTVLSMIZED, RMRERBEEETLAR
dhidzszn MU FREIH) P, INSOBEFIASNIENBEHOLR

|

NENEBDIRN) . TOXDRERRIL, WEMREIZET L HIE. IR F OB
ICHEA SN SEBRE OBl Z BT S BN RBICET 2HIEICRE D,
2 HMFELABEFEOHEKROBRE BERNE=T=2RIHET2HEEBR R
EEZR<) X BB THD, 34205, BOHTRAICEES T 5EMNEZET 5,
3 MHFUEHED BEFHNAIRELZEPITHREZEEOERICREALZE
Ed, MOMFLEEEIITOEZERT 5.
“Article 43 -- Armed forces o
1. The armed forces of a Party to a conflict consist of all organized armed forces, groups and
units which are under a command responsible to that Party for the conduct of its subordinates,
even if that Party is represented by a government or an authority not recognized by an
adverse Party. Such armed forces shall be subject to an internal disciplinary system which, '

inter alia ', shall enforce compliance with the rules of international law applicable in armed
conflict.

2. Members of the armed forces of a Party to a conflict (other than medical personnel and
chaplains covered by Article 33 of the Third Convention) are combatants, that is to say, they
have the right to participate directly in hostilities.

3. Whenever a Party to a conflict incorporates a paramilitary or armed law enforcement
agency into its armed forces it shall so notify the other Parties to the conflict.”

2 1949 FERHBRIICDONTIE, AHIE 1H 2 288,

S B, BUSEIEPRIIOVWT, BERIIBREE2T>TW5,
MEEurase 3 e, RELUABEER. BRARFIIBNWTHRITAOHEE DD
HOEXREAFEREZRFITHZENTERVRFEICBWT, ZEOB L EHEN
BT AREIZHE DESRERPICHICHEIN TV ARIREBENREEBTTEZ
EEFMGELT, BRBE L TOMMERFTIERELTVS, BAEIE. ZOH
FEIZED DRI L A I E—FRAITHET IR IR FICBNWTOAEELES
LEEBILELDTHDHIEEEST S, 2. BOEIZ, FE+MNEL3O MEHE]
ERBEBEPTONIERANDOHSWELBHENIBDEMRTEHOTHSI &%
EEERCN
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REHET DERIL. 1949 FRHBRYIIBVTHRIN TV EHDTH B0, [
BEETH, 7YY IPREMBEKROBREIHEICRS DR INSDOE
BeWl T REND S, b, FREEE 47 £TE. R 3PRNIZ. ¥,
BEXIIHE LR ZELRNDDEINTVS,

3 XRIZEIT 5 EAHBOILK

FEREEZDE 50 &3, [XREVXEREDFER] OEFREICIDODWVWTRDOLDIZ
HEL T35,

BHTER (XRERVXRZS2HEROER)

1 XE&EZ BERVEREFA (D 25 3) FTRY (6) MNNTI D
EHOBU+=RICHETOHEONTHNICORELAEVWEEZND, WThoH
b, XETHENENIDODWTREENHLHEITE. XREART,

2 XREDEREEF. XRTHITRTOENSERDBDEND,

3 NEOEBBICZELBRWENRXRELSEROPTICEET S &3, XRE
LERNEXRELTOREZES HO TN,

TabE, AREZICBITS IXREVXREZSER] &3, MEBRYE 4
& ANSR). OKRE—BMBEEE 43 RITEDOLNIEHICBLNE
EEBRINTND, FIAIE HERNE 4L AGKLG)TIE. EBRIITHEKD
BB TR W ERRKICHET 28 (XRE2HEAMEROFEE, KEHELH,
TatEE. YBRE, EROBAKEOBRES) ©. NEUFEEOEKRO

“ A 1H2 2BR,

S EBIMEEEES S0 FOFEN G0 BUTOBO THS,
“Atrticle 50 -- Definition of civilians and civilian population
1. A civilian is any person who does not belong to one of the categories of persons referred to
in Article 4 A (1), (2), (3) and (6) of the Third Convention and in Article 43 of this Protocol.
In case of doubt whether a person is a civilian, that person shall be considered to be a
civilian.
2. The civilian population comprises all persons who are civilians.
3. The presence within the civilian population of individuals who do not come within the
definition of civilians does not deprive the population of its civilian character.”
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FHE hE. KEARUVRER) KUCRENMSZEOFHAENREINTRD,
INSOFFFERBESZ T TXR) ZavoniztEansd,

£z, BBETIE B4R (XEFRK) TBT5 HE#EHF 2. Rk
CEEFEH D Z 5072%,

BET=F ERERMEERRED)

BT 2 OBREEHNC ., BIGRFRIED 23 U 7 B 9 5 EROCE R #E S
USREAEOENERICL D EERE XEBEREBOSNTHEHFIIDON
T, IRTOHHIZBNT, HD. FRIREHZT S I &<, BEFHE
—RWEROE=RIIEDLHAEELT D,

4 FDMORYEE DR AR PR

RABFOBAE I, LBROBBECXREONTNOREICTHZY LINnE
BHEELD D, FBNEEETIE. HOTENS OFITHT HEANRREIC
DNWTORENHRL SNz, FEEEE 75 £ T, DOHFITONTHEENE
WE 2 BREREEFHHEL TNBY,

©EBMEETEE BEOREX FEX) ZUTOBED THS,
“Article 73 -- Refugees and stateless persons
Persons who, before the beginning of hostilities, were considered as stateless persons or
refugees under the relevant international instruments accepted by the Parties concerned or
under the national legislation of the State of refuge or State of residence shall be protected
persons within the meaning of Parts I and III of the Fourth Convention, in all circumstances
and without any adverse distinction.”

T E—BEEEE 75 RORX X)) IZUTOBED TH 5,
“Article 75 -- Fundamental guarantees
1. In so far as they are affected by a situation referred to in Article 1 of this Protocol, persons
who are in the power of a Party to the conflict and who do not benefit from more favourable
treatment under the Conventions or under this Protocol shall be treated humanely in all
circumstances and shall enjoy, as a minimum, the protection provided by this Article without
any adverse distinction based upon race, colour, sex, language, religion or belief, political or
other opinion, national or social origin, wealth, birth or other status, or on any other similar
criteria. Each Party shall respect the person, honour, convictions and religious practices of all
such persons.
2. The following acts are and shall remain prohibited at any time and in any place whatsoever,
whether committed by civilian or by military agents:
(a) violence to the life, health, or physical or mental well-being of persons, in particular:
(i) murder;
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1 MEFUEFOHRINIIHZ2ETH D THEHXIIZOFEERITHE DI —
BAEMNBHEZRZIZNDDIEL., B—RIIRETLEROZEEZZITHRD,
TRTOHFFIZBNTABNIZHOFONSHDOEL, oo A, HEOE,
. FiE. RBOUIMESR. BEHNERTOMOER. EREIIHH2HH S,
BHE. HAEXIZMMOMAIZ DM N 5 ICET 2 HEEEIC L D FFRRERNZ2%1T5
ZEBL, DB EBIDRIIHRET 5REEZIT S, MEYUFEHL. b
DINRNTOEDHEK, 4%, BREVFRHALEOEKEZEHT S,

2 ROTHIL. WHRLIERITBVTSH, £z, WORDIERITBWTH,
XRIZEDBHDONEANZELDHONEBDT. Hikd 5,

(a) Ay, BEXIOHFOREMITETIRS. FHTROITH

() BA

(i) HLWLEHEOER (BANRHLOTHINREHENRLOTHSNER
HIzN,)

(iii) S

Giv) EEROYIWL

(b) MADEMIIHT LEE, FiZ. BENTEREEZE T8, BHTEK
VHE5DLBEODONE DTS

(o) NEZEELLTTH

(d) E£EIZHT 2HE

(e) (@ M5 () XTIHRETZITRHETD EOFAE

G- AT &)

(11) torture of all kinds, whether physical or mental;

(iii) corporal punishment; and

(iv) mutilation;

(b) outrages upon personal dignity, in particular humiliating and degrading treatment,
enforced prostitution and any form of indecent assault;

(c) the taking of hostages;

(d) collective punishments; and

(e) threats to commit any of the foregoing acts.”
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BBNEEEES 75 ROBAEICEINE. TOMRFIL. HHFUEEOHEN
NIZHDETH > TR I Z OEEFITE DS —BAALRFEEZZIT R0
HO) THO. PI2EVNFEBEES | &0 (B THHIEBRNRNIPHFO
EEEZTBB0, IRXNTOHEFIZBWTAENIZROFEDONSZHDEINT
o,

BARRIZIE, XEEAKE 4 ROBREEOHBITASBRNWDHOD, Thabb,
XRENDOEMYEOEER, FIEOEE, XAREEOERNEZ 515,
X BEEKOBERHZHN/ S TICEOIHTAIISMLES A5 NEEBRSGD
REZZTEHEEZOND, EZEETIIHENSHRA SN ZEEDINICEE
NOAREHENDH D, MiZH, Pryr—FUABPREDBEHELALD,

2B, FEOBEREHIC THER] 280 50ENIDNWTIE, 1974-77 41
RuidmDBRIZOENNH o 120, BRERIZIIRBIOMRIZE S &, i
HaEnano 2%, REEMRE. ALVEERDZTOEA@EMICTUR 5,
ZORED TEBAMEEEBRABENEEL TEASNIHEENEL LB X
55, BERMIZIE. BRAMEFOXR TR INAZTHIZE > TR XIIMP
NDEOGHIT. EERAMEEEEBENERIIZH T 2RSS, 28,
H75 ROBEDOEEHNER. EERAMHEE GEHERNRE) (SEWRERNEZS
DBHDTH D, ANEFRK EOFHERRE (NIEREHRZT2HERNRE) .
BRAERIIAEB SN AEENH 2D THS. TOERIZIX. RIPEEED
HERHEEROMNBEFHRZIIRLBZ I ENERINTVWSE, 0BG, H
BRAMEEOBERIZRAD T, ERAEEDHNLDIENVREEGEZ TS EE
A5N5,

UEDEDIT, BEEE 75 RITHE SN2 EANREIX. ZhETOXRE
KPRHBEKREDOHREICHL LahoL o RE (XREFHNOIEMOED
ER. PrLEOEHRE, AFRKEEORR, #HEEROEMZ S IO T
BIZBMULAESZA5NEHERE) KHRIEMINTHED., EENRIHDFIC
BUILRERMFPIEREINTNSE Z ENDINS,

88 Actes (1974-1977), Vol. XV, p. 536. #&H Tri#EE1 (¥ 15) 170-173 H,
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B2 NEBEREERNR IS

NI JEEBRAR M SFOERICER ATfe2EBRAEEOMRE &L TR,
1949 £ Y 1 X — VAN O BEE I FB LN 97T EE_BMBEEENRTo5N
%, INSOREE 3 FEEEBMEEEL. Thenwh ks ITFOR
BE2ZOHEAHHICEATVNADTHA DM, BHEOEHBEMZIZBWTIX, #
FOUEERELUEARRRERNEEREEHEET 5720 OREHRMNO
HEBRITAE LW, A EFICEE T 2 540 L OB E AN 005 i i 24
W33 ETO—2o08ER2Y, AETIE. T, HEE 3L FoBEeE
DIz & H &R OB 21T 5,

B1EH 1949 F 2 a X —JHRHNREE 3 K

1949 £ 2 X —TJHFHOREE 3 £id. Pax—TJREXBVTHRDE
WIZEMDIRENZRED—DTH D, GHEANZERZEOD ETIE, AEKIZS
FAEFECR NI FEOBASHEEL T I A AFE (recognition of
belligerency) | 3fFEL Tz, Tbb., AEICBITSREILX. BICEMNEL
DRFHELABRINDZTTH oA, [EMBIRN—EFH:Z W2 T REITH
UTREEARE U TORBZT A, DIERERNEO BRI > TEREFERR
HEOBRANBDENEHDEINTELDTH S,

Hold, REMAEEKREZTODENIERBFORRIIERSNTHD,
FRAREEITS T ERENINCE 5 ORIBEEN OB E RTZ EEBK L,
ZDH. EBRITHEIZ D WTHN 2 ZREHERZ N TN 635k E7x <,
BEIZHEACEBEMR NS OHGL LTI NENRITHANENL o722 &
5. REFEMAAROZRME S SBRR < EAZHERT DA% HED TUEERN

% C. Meindersma, “Violations of Common Article 3 of the Geneva Convention as Violations of
the Laws or Customs of War under Article 3 of the Statute of the International Criminal
Tribunal for the Former Yugoslavia,” ILR, Vol. 42 (1995) p. 114.

TNLHERER TINEL NEIRREE « 21 (AAKRSE, BEEER WEKEE. 1912 F) 4246
H. H. Lauterpacht, Recognition in International Law (Cambridge U. P., 1947), p. 176.
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CDEOBREBEROHET, NEBICEHAINSIRAOEWEEE LT, HLEHE3
MR L Tz. FSIERDO LS ICHEL TS,

B4
HREO—DORIBANICAET S EBRMEEZA LEWRIBFOLEITE. &
MEUEFDT. P<ELROBEEZEA LTI S8,

(1) BT HBICEEIZMU20WE (RBEREL ZEROHERE KOS
%, MBZOMOBHICLVERMIBEMIMZHOEFD,) . TXRTO
BEITHBNT. AR, &, REHELESR. ol MEL <RBEEXIZ
OB RBIOREAEZ X B FRFENZ LW TAENIZEE L TN 572
2%

T AREBIIBIDERIIOVWTIE. BRAA - TEHEREMEEZE LEWRIHH—1949
2R —THEFHNE=ZRZDH<>T (1) (2)] MRREFI B 14EE 25 (1969
£)., Bl6eEE - 2805 (1971 F) 25K,

7 1949 Y 1 R — U HRMIEEE 3 ROFRX (F30) BUTO@ED TH S,
“ARTICLE 3
In the case of armed conflict not of an international character occurring in the territory of one
of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a
minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed ' hors de combat ' by sickness, wounds, detention,
or any other cause, shall in all circumstances be treated humanely, without any adverse
distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar
criteria.

To this end, the following acts are and shall remain prohibited at any time and in any place
whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment
and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and degrading treatment;

(d) the passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red Cross, may
offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by means of special
agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties to
the conflict.”
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(@) EMROFEIZNT HRIT. RIS, HESWLEEORAN. HE. EBFK
U5
b)) NE
) TANDERIZHT HEEF, K. BENTHEZE RS
(d) IERITHERL & =B TXHE R AR ERD S TR TOEHA LD
REEZE 525 HDOEANI L S RWHIRO F IR O OBIT
(2) BERUHEHIZ. WAL TEELZTNIR SN, RTHFEBER
DX DTN FIR BRI, TORB R UBETRETHILNTES,
MEUEHIT. £ BHIOHEIZEL> T, ZOFRKNOMOEEDEHEXIT
—EEMT S LIZBDRITNIER SN,
RIELOREDOEA L. M ALEFOENHAIEEEKITTHO TN,

FHEE 3 &K HREOEBNICEL 2 TEERMEEEZE LEWRIH S
DHBHEAINDZEEINED, £, ERHUEHIT. P<Ed.
MTRIZEESMLIRWE ] (REZHELCEHEKOBKERWRR. af. #
BEOMOEHIZIDEBNICEIMNIZHDEZE,) ITDNWTIE, FRITED
SN ANENFEEZS A, BERWEE] TOWTHE, WAL THEELRITN
s irnZ ENBHESIN TN S,

BT FROBEANRTSH 5 EBREAHEZH L7RWE T #4* (armed conflict
not of an international character) ] DERIZDOWTIL, JaF—TREIIBNWTH
BIRINBN o170, FAXENN25RNEEEL THENIZDNTIE
BT UHHASNTRN, ZORITDVTIE, FlAIEICRC DERTIE, EEiEE
KBTI DEREFAND IV ONOERNMERINTVD™, R,

P izB. ERFERERHINE= N T 7 7 BHEHRICB VT, &EE 3 RICEB LI -E
HEBREOHEMANT, WEO A2 5 TEENE IR FICOEHN I N2 NEOEENE
ETHDHELTWAS, Case concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Merits, Judgment, ICJ Reports 1986, p.
114, para. 219.

™ J.S. Pictet, supra note 10, Vol. IV, pp. 35-36.
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FEICBITLI2RNGENEL DD, KEX, OMBENAZEES (an
organized military force) Z{RA L. QFDITENCEEDH 2 UR/EFL. @—FD
XESHUIBIZ BN THTEL. D, QRFKIOETFRENEHFDODDOEINTNS,
ERIX, D05 ERIT. FRIIBTS TRIHF EBARSEE (banditry)
FEAAR N D EHH 72 #E) (insurrection) & E#RATEHDATERATH S LR
MEH, POBEEEZHZIBRVRECDOWTHEOEH ZGET 585 T
R EEMEICHHEL TN B,

ERIOR SN0 2R, RETH L T— OEBREO#B TS 25k
DEHDTH D, BENII—EREOHBECTNTHEAT LD RRETR
FhuE, HESE 3 RICKRESNL AEHAIZBIT T2 I EIdRETHA S, T
DRIZDOVTHE, FP v FEHIIBNTH, RIKBEOHFOHBE & REEM
OHBIED 2 DOERN. ENHRRIHFOGEELAN T 2E%E LS U THER
INTNVB, LMLARNS, AT, Mh2#EERL. GRS EKKR
EFRFOSEGEREENITIIREDONICHT OO LOMEIN, TOHEITITLE
EIROBERHIEINROHIRENDEENDLEDEZOSNS,

BT, L 3 R THOHTT B ITEES M U 7213 (Persons taking no active
part in the hostilities) | #ZD AREAMRE UTHIT TS, £, RBEZKE
LEEROBRBER RS, af. g8z ommoEhIclD MEES (hors de
combat) | ICEMPNEZHDEZFLEINTWS, BETIL, HEE3IFOAN
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? Ibid., Vol. IV, p. 35. 25 OFEREE, VT > FEBRERHFT ICTR) OF A LA
BHTHERHAINT WS, The Prosecutor v. Akayesu (Judgment), 2 Sept. 1988, Case No.
ICTR-96-4-T (Trial Chamber I, ICTR) 124-5.

" Ibid., Vol. IV, p. 36. BIAIE. KMAMEERIZ. ¥ 754 (Tablada) FHIZHBNT,
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R DEFBRIT DN TIL TRHTEEBR T, S ITHM L 2720 DO TH S & LTz, Juan
Carlos Abella v. Argentina, 1997 Inter-Am.Y.B. on H.R. 602 (Commission report), pp.
681-684, paras. 152-153.

" The prosecutor v. Tadi¢ (Decision on the Defense Motion for Interlocutory Appeal on
Jurisdiction), 2 Oct.1995, Case No. IT-94-1-AR72 (Appeals Chamber, ICTY) pp. 37-38
para.70; The Prosecutor v. Tadi¢ (Opinion and Judgment), 7 May 1997, Case No.IT-94-1-T
(Trial Chamber II, ICTY) para. 564.
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% International Committee of the Red Cross, Interpretive Guidance on the Notion of Direct
Participation in Hostilities under International Humanitarian Law (2009).

81 7.S. Pictet, supra note 10, Vol. IV, p. 34.

8 G. Abi-Saab, “Non-international Armed Conflicts, International Dimensions of
Humanitarian Law,” in UNESCO (ed.), International Dimensions of Humanitarian Law
(Dordrecht/ Boston/ London, Henry Dunant Institute/UNESCO/Martinus Nijhoff
Publishers, 1988), p. 221.
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“ HE. 14H,

87 ICRC, Report of the Work of the Conference of Government Experts on the Reaffirmation and
Development of International Humanitarian Law of Armed Conflicts, Geneva, 24 May-12
June 1971(Geneva: ICRC, 1971) 34-6; ICRC, Report of the Work of the Conference of
Government Experts on the Reaffirmation and Development of International Humanitarian
Law of Armed Conflicts- Second Session, Geneva, 3 May-3 June 1972 (Geneva: ICRC,
1972) 1, 68-9, paras. 2.54-2.64.

TR TAEm (X85 16 H.

Y ETBIEREES 1 RORX G0 BUTOHED THD.

“Article 1 -- Material field of application

1. This Protocol, which develops and supplements Article 3 common to the Geneva
Conventions of 12 August 1949 without modifying its existing conditions of application,
shall apply to all armed conflicts which are not covered by Article 1 of the Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I) and which take place in the territory of
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a High Contracting Party between its armed forces and dissident armed forces or other

organized armed groups which, under responsible command, exercise such control over a

part of its territory as to enable them to carry out sustained and concerted military operations

and to implement this Protocol.

2. This Protocol shall not apply to situations of internal disturbances and tensions, such as

riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being
armed conflicts.”

* The Prosecutor v. Musema (Judgment), 27 Jan.2000, ICTR-96-13-T (Trial Chamber, ICTR)

para.252; The Prosecutor v. Rutaganda (Judgment), 6 Dec.1999, ICTR-96-3-T (Trial
Chamber, ICTR) para.94.
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LEMABS L TWEA LN BRFEBES L T o/ &%, C. Pilloud et
al., Commentary of the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12
August 1949 (Geneva: Nijhoff, 1987) p. 1351.

2 WAE DB T o ERE L LT, HIAILICTR O Musema B TIX. DKM
EHOBRIZ. EBREKICASND L DBMEREZEDRSEDBINEINTNS,

The Prosecutor v. Musema (Judgment), 27 Jan. 2000, ICTR-96-13-T (Trial Chamber, ICTR)
para. 257.

PR & TR OXEiR. EEERHOBRECEENMORDDICRAINE
HETH S, fAnliRIcBEL T, ERVNESITHERL Z 2 LR ERNREETH
5 EEBMICH T XN/, ICRC, 1972 Conference of Experts, at 68 paras.2. 54-.59; C.
Pilloud et al., supra note 91, p. 1353.

* KELERIZ L 2ERERO - FZEOBEMHT. RBHARBEERETIHOTHS
M, BFRIZZNITITEEHMAI TH S, Pilloud et al., supra note 91, p. 1352.

% Y. Sandoz et al, supra note 53, pp. 1351-1353, paras. 4460-4470.

% Ibid., pp. 1350-1351, paras. 4454, 4457-4458.
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7 Ibid., p. 1354, para. 4473; p. 1356, para. 4479.

*® BN ERRUREOEEANDLES 3 FEBE_BCEOBRALZEENITHR L
HOELT, BHEA— TRAMFITHT S AN TERRME) 82215 (1978 4 8 A)
14-15 HZ 2.

% C. Pilloud et al., supra note 91, pp. 1354-1355.

Y B EMREEE 2 £ORX GEX) RBUTOBED THS,

“Article 2 -- Personal field of application

1. This Protocol shall be applied without any adverse distinction founded on race, colour, sex,
language, religion or belief, political or other opinion, national or social origin, wealth, birth
or other status, or on any other similar criteria (hereinafter referred to as "adverse
distinction") to all persons affected by an armed conflict as defined in Article 1.

2. At the end of the armed conflict, all the persons who have been deprived of their liberty or
whose liberty has been restricted for reasons related to such conflict, as well as those
deprived of their liberty or whose liberty is restricted after the conflict for the same reasons,
shall enjoy the protection of Articles 5 and 6 until the end of such deprivation or restriction of
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Stillmunkes, “Le Forum Prorogatum devant la Court Permanente de Justice Internationale et

la Cour Internationale de Justice,” Revue Generale de Droit International Public, Tom. 68
(1964), p. 673.

P INETIEBREHRHINICBOLTRHFEENRL L - DG 4 . T3)) 7 ik
B2 FEERTIVNZT, 1947 ), (YY -5 -5 b=V B (o E7H
NI—, 1950 ), (75 > AIZBT 2 HHEBOMETFE FH (3> ITFHFMEXHA.
2002 £E) ., [ B8 (P TFHHA. 2006 4E), H - EBHIBFITEETH S0,
BEEDFHN IS i UTEEREIIE U, R EENRL L > =EBH & L
T, ERXEES CEEMTNESF U ROF, 1955 F). MEEBRER Ck
R EIEN, 1954-1959 4E), 770 « A =7 CAMEEN CEEMT F 2.
1952 ) &N H 5,

O ERREERBITREE S &1

M #HAFNE, ERESEEICXI > TRIZFABEZEIIK - TEHF I L LE2HIISH
LERDEFENH 572 E T WA BLIERBBEIIOWTHEENERE5X52 L
MTED, ]

135



DIFH, FOMOEEEECHEFEETH > CTEERBANHFATLZHDOTH B!,
PLEEBELES 2T, K. SEICBT 2 EBRAEDEEERAEEDOEA
WNEBRICHEL - B0 CHREVESEHNER) 2F2NThomT 5,

2 NV AFF HEHBICBT 2 BEEROBRNRE B4 ICIHEHN

AR, 20044£7H9H) ©

#1H B8

1 EHEBRICK M

2003 4E 12 A 8 H. EEEAIIHRZE ES-10/14 2RI L. EERFEZRHEIFTIC N
LTUTOBEIIOWTOBSENEROEE2fTo 125,

EBREREFIIRINTVDS XD, RINVYLVLANEZORBEZZON

" EEERS 96 &

M BRXILZLEABEHEENT, WHARSEEMEIDOWTHHENEREZE5Z5 K
DICEBRRRERHFICER TS5 I ENTE S,

2 ERESOZEOMOBEROHEMBEE T TNNDRICREDOHFTTZ/L5D D
i, Eiz, TOEBHOHENIIBNTET HEEBEIC OV TEHAROEIENERE
BEHFITHIENTES, ]

12 Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 9 July 2004, ICJ Reports 2004, p. 136. AHFDOFREL TIE. BLTFODH
DEBH, SFRILE [EHEAEEEEHBRAREORRE, SEHBRICBTSE—/LR
FFOREEH:] NFE - FNE—  ANSES TEREHAEE GB2 01 BERE.
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A TERREIMRALE (BEMIEER) S 55 155525 (2006 ) 35-79 H. %7z, EIL &
AJIL TRAHIZONWTORENMENT VS, Symposium: The Wall, European Journal
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supra note 12, paras. 120, 132, 134.

 Separate Opinion of Judge Higgins, supra note 60, para. 25.
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(1) MEDOBE IR

ETHHFT. BEINZER (C0DTEEBEBREREE) Mo, U
TBE) OEERIL, N— TSI 46 5 (RMEOBEE) KU 52 & (MHEL
M%) WX RSHE S3 & (BEORL) IGERLTRINSE THMEOR S
NidHF THDELES, 20 HITDWTORBIFTOHME KO o FidEmn
—XIHET, EABEBROIERT LI BRMICHEE THD. HHFX
HEEBREREER EOHHMICERE I NAHERN SN T 2121 &R
BT, BEEBICOWNRABERMN S WA R ImEBIZE > THEZERmEZEW
DIMIHT U BB SN TN,

ENZNSBET SFRERE LT, BHMIEEFNZBESRAEREZD
—#HiZ5IAL T, BRERICE > TN VAFFHERORERM (BXZ 10,000 N
75—=)b) BEEIN., FNUTHED RE. AU T8, BE. FFREDE
DEEIN, FROEECEBERDEMLL TVRD ERRTNSEY, M EEE
M5, N— TSI 46 & FAMEOEE) KOS 52 & (BFEEHK) BN
X RERNE 535 (BEORIL) OBEREWVS ENRENERINZbOEH#
gahs,

ERRAEEL, ROHAICBTOIXEECPREFORNOMIZE, BT
DHRLELUTEEEZZTS THE CHLTHTOEENRFOMEZRL
DO—EDHKET>o>TND, —RUREFHERVIEEEHEOXFIFHA D
&, RAMFRFOMERE TEE] & THEMROME] 1TXo TRAR
DRBNBRINTNDS, AMETHEE I N HEIBOMEICDONTIE, BF
MEENEMETZOREWIELZRZEN®, E0DTHIHED TRAEHE] I

5 Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
supra note 12, paras. 132.

© WA TATBHR (F12) 133 H

% Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
supra note 12, para. 133.; A/58/311, 22 August 2003, para. 26.

® NE (EA) MECOVTE, SEEYRBICESMICEESFRIE L TROSNT
Wa, BARRICE. GEEZEAEE GRe. £ A%, WRLdE. WX
e, BT DA THESEMEICHL 5> 2EREE) 2T ENTES O
— 7 REERAIGS 53 K58 1 1) . SEBIONILEY), AEE, FMETBREITONW T,
HEERZOERFERVCAREFITAERNEZA SN2, BANICEENS &

145



DNTIIFDBINNZIEENTNS ON—FFEBEAIE 46 ) €, oL b,
HEEOFENDH DR E—FEDOEEITIL, HGEMBICZB TS EMED I3
HARETH B EEINTVS N FEERBAIE 25 7,

UK LT 1949 2 2 3+ —TEERKI TR, RAIHFITHBIT 2 MEORRKIC
BIgHHEIIIREASNT, HE—XREHE 53 RITBWTHEICBIT2EEK
UARBEOBEOEENREINTVWAETTH S, BHEE RS LI,
XRGEHKIE S3FIEIRAMELAGMEZBDOTHESAZOET 2LV EEE
FHLTWAEEZ SNSD, RETHEEBOAIZEH TN, ULHrHHE
O ] OHPEEINTNVDLOTHD, HEEICLSAAEMEOKIECEH
BFHEOHINOMHERZ ERZREIENREBZ S TRV EIZEETIHEND S
EWNZ B,

BB, XERERNE 53 KL, ZOWENERETHICK > THRUMICHEE X
NHGEEZ2R<H) EHELTWASEDIZ, HEEICEESNLESZHE S
LA OBETAMNTFE SN TNWS, N— VA 46 £08 52 &I
EZH LARBIREELRWN, ZORIZDODWTHENTIEH 20EHNL, [HE
HIA B (military exigencies) (X, EETEO 2RI TOHR TH > TH L

REL . HEMEOEANEK > TER LN a5 (ES54R). b, EEME
DIH, RE, HEE. BE. HE FNORICHINZERYIE. RAEME L RIS
b iudizsizn 56 %),

O N— TR IRAISE 46 £
TR LB RHMEN. BN L. BEMEERE ) EMEHE 8T\, ZTEEAAN
Vo
MEMEN, Z2FERZANT S TEHR,

O N— R HIRIGE 52 &
MR SBRRERRN, HEE/ FE /BT LN, TRETN XMER =3
FZIERZINANTER, WREERN, 5 /7 EH-H%s, BARIT>FH/
AE 5 ZIVEREIEZ N ) BHB T AN ATIEE ) £/ YNNI NTEZX,
AR RBRRN, SEME R VIBEE VI ENVZIEY LN, ZTERZIV O
r IR,

B B TN BRIVAVEI& =Tk, RS UNENGET LT 2 T iEH
AN HERIWANVEZZ2 = AN S48 ) ZIWVTBITFANFE bR,

T XREHRIE S &
MAARTH D EHFENTHDEEZBMOTRAICEL. XIXEZFOMO Y, 1/
FE#E L < EHRIREICE T S ARHRE XIIFED G EEIC LSS, FOENE
BEITENC K > THREMANICKHEEZIND R 2R, BT 5.1

7 HEAA— THR ERRAEE (EEM) (BEEE L. 2003 4) 174-175 H,
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BIZBWTEBHLY%) 28 LOALRBRASAEETIE 35 S3RORIEITRLTHE
T ENHENEFTEOLDITHEMITHETH o 72 &E OREGEA /R LB
TW3?, N—4">")—)l (Thomas Buergenthal) H|EHIHFMIT LT, %
MBE ) BERITHES HEEA A T DIV OEFRLENEIZ D W TEHIFT ORI
INTWHIE, BRIZEMIZHBXIVEEREZAT I LD LA THS I,

(2) BREKULEERE

ERHPNE. Uik T8 OBF|ICX- T, NUVAFFH HEMBICEFTS
ARATTIVAREEDOK 80 /X—1 2 bt TBE] OA AT TIVIIZENM NS I & &
20, UEAMIXRENE9EFE 6 HO IFEHEIK, £OHEL THhDHE
NHEOXERO—#HEZEKHL. XEIBEL TERSRW) EOMGRTHESR
HELTVWBP, XL AFF HEMBIZBIT 51 25 T)VERAMEOBERETII.
INETHLREICE > CELXEHEINTETE ™, £/ M8 O A5T
NCBET ANV AFHEREBRT 5 I ETAOBRIZEENELC RN D
HBZENST. HHPNIA AT TINZE B ARIICRERIE 49 L5 6 THIOE
R§ % &R~

f2d. BWHPTIE., XRENE 49 &P EEENLEROBRIIOVTIZRO X

P Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
supra note 12, para. 135.

™ Declaration of Judge Buergenthal, Advisory Opinion of 9 July 2004, para. 3.

™ Legal Consequence of the construction of a wall in the Occupied Palestinian Territory, supra
note 12, paras. 119-120.

76 Ibid., para. 120; U.N. Doc. S/RES/446 (1979), 452 (1979), 465 (1980).

7 Ibid., paras. 122, 133.

™ Ibid., paras. 120, 134.

P XREHRIE 49 5 '
MR & RSN S SEEOEBIC N HEHEIN TS EHFHINTWARNE
EZHEHDTMOEOESIZ. HARE LU ZEHMICHEHBREL. UIEKRT S Z &3,
ZTOBBHOWNAZBDT, HIET 5,

HoLd, HEER FROZEXIEF LOBHOZOLELEINDHEEEF, —
EDRBDOEEHXII—HRDVLEDEEEMT DI ENTED, ZOILEDER. YK
BHEDOZDPUEH/BNWEEERI BREH £ SEHMOBEFRMIBETLIH0D
THoTIFRSE72N, DL TLEDNENZFIZ, BEHKITH T 28T R
TUIRTAHONI, FHOFKEIEESINLSZDBOLET S,

ATELOB AT EDEEZEMT 2 HEER. TEHRD . BREELZZITAND
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DITHHL TS, H49LE 1 HTHIESNAEROMEHB X R OBRIZEL
T FEE2HTE, EROZE IESE LOHHO DB ELEINDLH E X
EVWSBIANREZINTNEY, LaLans, hhasik, SEEICLS S
BHIRANDOHE O X EOBHIIBEE T T 55 49 &5 6 HIZIX#EAHA TE/R
WELEY, ZORIIDWTHEHEUFTOHBNES IO THETH 5,

ZHETH, F49RE2HTHNWIHREINS [N BIRE (evacuation) | 13,
F&H 1 HOH 6 HTHESINS B (deportation) | X F&HIFEE (forcible
transfer) | SIXELHEETH S, ICRC FERICEINE., LERBEFEHSETH
—RERIEBICT T, XREAKNE 145 bt - Z2HHE) . 155 (Pl
.8 17 & GEEROER) SEEULT. LIZUISEBREFORRDZHIZ
REINBBDTHDHEEZEZALNTVBEY, o T, MHRERT YWHEED-D
RUEZABVEGERA, HREEHEZ SEBHOBERNTBETLHOTH
D TRESIRV. ] ED, BHTTAOK TR 140N, SHOKREIZXE
INDHD EHEINTNBY,

Eh, BOFFEOHTREIEIND B © TBX bRZOMODIEDZTN
5ERRERBAEETH S, FARE 6 HOBEEIZ., BoRIFREFIZITHONZ
BUAEK XIZ AR EHPEEE D01 I Nz GESADHERB % E
BilET 2 HMTHRASNZHOTH DY, ERICENUE 2B %E (AR 13,
HiF RORHFRHZEBASE, ABHOENGFEREZGES<THHDTHo2E

BURRERERTSIE, TOBEmMaE, i, TERVKBBRIIDVWTHETRE
SHETITONS Z EM R —FKKEOER BB L W & 2ME LT HER
5720,
BREEROIMBEOEE2EMT S EEIT. BHIZ. FIRRERERICHL. TOBEKAIIL
BEDEFIZDNTEA LTI/ 5730,

HEEER., FROZENEZIRADEST LOEHOZOMNEEINIEHEERIN
BAEOERIZFRFIZS S INTVWAHRIZHREZFEZNE L T3 5720,

HEEZ, TOHEL TWAHBABEOXEO—HZBHRL. XEBEL TIX
AQ=YAS A

%0 Legal Consequence of the construction of a wall in the Occupied Palestinian Territory, supra
note 12, para. 135. '

* Ibid.

82 J. S. Pictet (ed.), The Geneva Conventions of 12 August 1949—Commentary on the IV
Geneva Convention Relative to the Protection of Civilian Persons in Times of War (Geneva:
International Committee of the Red Cross, 1958), Vol. IV, p. 280.

¥ Ibid., pp. 280-281.

8 Ibid., p. 283.
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INBY, ZOLIIZ, EASFOMOEEIIRARD, 6 HTRILINZBK
PHEOMFIIHEMRICH D THAEE) Tlda<EZ THEER) (HHEEE
B) MEEINTVWEHDEEZ 5N, BEBEIZBWTS., 6 HOME
1338 49 ZhSMNLLERIGREE T DM bR INTWEY, #5 T, HHFO
MRTODOBDIEIZYUYTHIN, B LOBENVWZERT 2EHD TN ZINTN
NIELVBEBERENDD ER S LS ICEDbNS,

PEoXSiz, HEMEBICBTAEBAEEOBEHICDONWTIER, N—=F 2V
—JVHEREF O HE, NMIBHELRRZ X512, SEEHAEDERKEBE
OWTOHRHUFTOEHDITNH ISP LM THINELORABIOH 2D L
2oz THA%, WTFNHHHFTOHBPCEE D FIIOCMETIEH 508, D
B EBUZINLVAF F HEHIBICBWTERERE L TON— TR
REMOERENER SN, 1 ATTIICL2ERZNEBRAEILEDER & H
BRI DZENEHEHNBEREVIOIETREIN TS ZEEFERHS I EEED
N5,

WIE  HEICBT D AMEEOEH

1 AHESAI D A AT REME

FEENBR TR, A X7 DIVPKHIEER> T2 ARSRKITH 2 B HHE
B, HEERKY. REOHEFMZWN. FELEFO/NLAFFHBIZHBNT
@A A RENE DN FHhNEY,

A AT TIVZ, INY UNBERLH TR O L S 2 F RIS ERR A EE
DA SN, A TAEFNIERICTRZZEOBFNSRET S I E2EBK

5 Ibid., p. 283.

% Ibid.

¥ Ibid.

8 Declaration of Judge Buergenthal, supra note 74, para. 3.; Separate Opinion of Judge
Higgins, supra note 60, para. 40.; Separate Opinion of Judge Owada, Advisory Opinion of 9
July 2004, paras. 30-31.

® Legal Consequence of the construction of a wall in the Occupied Palestinian Territory, supra
note 12, paras. 102-113.

149



LTWBE0RFIZIIER S NENEDOERZITo 727, ZhETEMIz, &
HFHRTERARAZT o RZEKBREN 51X, N AFF HEMIBRIZBWTA
MESKIER AR TH D EDERN I NE,

FHHIFTE, 1996 £ EERBOBW X IIHEHOEEME] T 2815 R
BN THBERNIFRNE 4 REDIHEEZRNVTERICTBVWTHEL
ENRBNERRENAZZ EEBE X T TR0 RN, AESRKIC X 2H4#
2. BHMERKE 4 RO RBBRFBICLZ2H5E5E2BRWT, RAIHFD
BaibELRINN) PELT. ERAEESRIHFICEH SN L
HHERL Tn5, EEBOBEHIIEHOEEME] BT 28ENERONE
EHET DL, AEITBWTERAFIEHERMOMIZE, tHMEHROCRE
HAIRKDRIBFICBNTEAIND LHE L 2 S TEEN A2 I N
TV EEZOENS, /. 8K OfRbDIZ TRIHF] OXESVHWSN
TWbZEH, RIHEITBIT 2 ALK OB TR IZ DWW T X D MR
RINBEENTZENZ D,

2 ERBXAMEL & ERE A% ORI tR

AT, HEFE. ROMFITBTSEBRAEEEFEBRAEEDOBERITDWN
T, UFD3DOEENELET B EBRNTNBY, Thabs, OPMAZEEA
WIEDOMR L2 2EHER. QPN AMEEDOR R & 72 2 MR, QMiTED R
REBDHEHERND 3 D0HDEL. AN, M TREEROERNRES 2B
T 5701213, EEAMEEES TR (ex specialis) | & U TOEBENEIED M
EEEELRTNIRSRNWELES,

% Ibid., paras. 102.

°! Ibid.

%2 Ibid., para. 105.

» Ibid., para. 106. JEX (FEX) WBEAFOED,
“106. More generally, the Court considers that the protection offered by human rights
conventions does not cease in case of armed conflict, save through the effect of provisions for
derogation of the kind to be found in Article 4 of the International Covenant on Civil and
Political Rights. [(---] ”

** Ibid.

% Ibid., para. 106. XX (#30) W EZLATF OO,
150



AEEENER TEBRFNERHFAVR LU 3 DOERT. EBRAMEEE EER
ANEBEDOBERZEZVWODIEIBANICRASHDTH > T, WHRBIEFEDODH EThHH
LFRNEYTENIDNTETEZSBOTII RN, Iad. BT THE
Z5 DB SUIEER OGME] ITHT 28ENEROBREFKIZ, RHFITBNWT
HEEAEELEZE [RFliE (lex specialis) | ERBIL TWAHD, TNNNWNRDE
ETHWSNTNSDONIIDNTIREN TR,

3 ANMESRKI DIRSNE A v REE:

BT, FHPNIAESIERNEOEBA DERITAIIDOVWTHERATE
BZPEDIDNTREZITHO TS,

F—IZ. HHMERKE 2 £E 1 HO [Z0@EBRHICHD. D, TOEED
TIZHBHTXRTOME A (all individuals within its territory and subject to its
jurisdiction) | {ZDWT, FFKDHRERMRE SN TNDDIL THEKEDOEIBRA
ZHD LB, SEMVEOBEEOTICOHIB/AL BROM, TNED T
KEOEBANICH DEA L, FENMCH2NUZMHNEOEEDO TIZHSHEA]
THHOMEND 2 BEOHREIRLUEY, BHE. £HOBERCBHN
555L  BEOHRRELLZOVARTH D EDMBEERLS. TORME LT,
BOAHEZEROEST, BEBREIIBT2#EHA. 1998 FOERBHEEIZIDNT
ThENERL TWS,

BRYAMEREROETIZONTIE., OXRX - 7J)VT A (Lopez Burgos) *7J)L
T7A. VU7 > UNT 4 «F ¥ Y T (Lilian Celiberti de Casariego)
NIV TTA. 70O (Montero) MT7IVT T A D3 DOEHFNEBRICEM X

“106. [(---) As regards the relationship between international humanitarian law and human
rights law, there are thus three possible situations: some rights may be exclusively matters of
international humanitarian law; others may be exclusively matters of human rights law; yet
others may be matters of both these branches of international law. In order to answer the
question put to it, the Court will have to take into consideration both these branches of
international law, namely human rights law and, as lex specialis, international humanitarian
law.”

% Ibid., para. 107.

°7 Ibid., para. 108.

% Ibid., paras. 108-109.
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NTVB”, FHFE. MREICE 2 EHEN TOBERETFEICDWTHHEY DM
RERDEINSORVIAMEERED T—B L =%ELT (constant practice) | 43,
BHFOMRED —HTHELEY, ord, 25D 3 DOFEFIIVTN
HAREDOL S RBEEHANTORNIMFEDEARZER S LZHDTEHARNWI &ITTHE
BTH0ERH B EEDLNBY,

HHEERGOEEBREBIZOVWTIE, BEENFEHNICHLENI NS EHA
U=BHid, B COBEHETEIC DV THVEOREBZ2AET 520 TR
72, FENHERMNMEEE (FERE) 0T 2HERICOWTETAE (EEHE)
AL CTEFTHDEN LT B0 THo - e/,

S SIZEAFE. A AT TV 1998 EOEFMEFHOBIT, BHAERKIX
ISV ZAFF SEBUISICIZEA SNANWEEEL'®, 2 U TR AERZE
21, 1 X7 T OEMNTEFEPCRIERZ BRI K 2 EHN I E LT %
WL, B LEOHENCEETIH DI THIOERANMNEAINDENDE
BEelRREZECHERLTVNS™M,

fEae U, HEESRKNIE. BOEOERMIH 02N bUZMOEDOE
BEOTIHBEADNTHEMAINS EHRHFNIRNTNE'Y, ZhETO
RO AZEROFETORMGEAFT OB ENERLN S, BlHERANITHOED
HEATH o THEETICHONILEHEINS ZEMHEFELZEZZ 5NN
H LN,

SR OWTIE, BHFNE. RAMIEARGRHICETSHEEBRR
Wz, FHEKIZE > TREZ N SEFIIAENICEBEN TH S E LRSS,
FOERBROIT N, FHIED TEHE (FIER)) EBEME (territorial jurisdiction) ]
EIAELTWAHIRICHRYMER SN S Z &3 niznweE LY, 20

% Ibid., para. 109.

1% 1bid., para. 109.

01— ZEHNCDOWTIE, ARE 3 EEBE,

12 Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
supra note 12, para. 109.

19 Ibid., para. 110.; CCPR/C/SR. 1675, para. 27.

1% Ibid., para. 110.; CCPR/CO/78/ISR, para. 11.

195 Ibid., para. 111.

106 2 THIEIEIR) (R 12) 223 H. EH% Mai8H0 (¥ s56) 258 H.

7 Legal Consequence of the construction of a wall in the Occupied Palestinian Territory,
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RHLE UTiE, FBAE 14 £0BE %0, 1998 E£D 1 A5 TIVIZ X DM
KOERBEZICBT D, FEICEK S/ AFF HEIRAD BRI E
BEMEATRE AR CH 0. REXSEEE U TOMERDITEIZ L > THEERY
OHEEIZHEI NG L7z,

25 LB O & 2 OB B DO T, FIEFREEE. (42
MRANZDE, ERICHET L2 —RIHEEN RV DKL 2 XEEZDHD 14
S THABER 2EEL TW5, 7720, 20— 5HEAERKE
ORI EF #FEBAICEET DICREDRS D] EORMZEToO TS,
MAT, A AT TIVBEFRHRE OB BERICE DWW T HEMEICH T 2R
KOBHGE ZIRN/Z@EmIZDE, BT TAEERE AEEOBERICEAT S
SEOHWESRI OB TAATTINDOEEEZREL TWDAR, THZF LN E
FAORFHEMEOBEBRIINOmATH S MEL, Ld [BRETORED
FEIEHEE L OFBIRFA LU LD DD TR NDEN S BEHAFIZ 5780
EDORMERLTWS'?, £, BEFEEI. B7TEUEThZ%5EZ2-
THEBENREEZEEOITHFEERLZOTHNEL. BRI ORETED AMESRKID
BHOTEZIETTH DA, ICT T, FREICHEORBIZEDE/)NL A FFH#
HEHIRANDORNOBEA 2R -] P eERHIhTWw3,

REBEBOHEFFIZONTIE,. AEKNIT TIT0OBEED T XHDREIZHERS
NBENIE2LROXSH S HEHBIZBI2TAICbERAINS &L,
RS 2 RICIK, THEBA] OXENNnzD., ZHFOREIIE#ERb D&

supra note 12, para. 112.
1 F MR 14 5

[Z ORKIORERE L 72 LRI Z DA THUIR I Z OEE D TIZH 2 MHOHIRITHB N
TEEBOVEHBERBTELHRET DIZE > TORVESHNEIL., TRTOHIIHT HE
BOBBEEORAZZ O EFIZED S G HENHMANICHERICERT 2729
OFMATHEEEZ —FELNITER LA DEATS I EE2HRT 2, |
' Legal Consequence of the construction of a wall in the Occupied Palestinian Territory,
supra note 12, para. 112.

o A THIHBFEIR) (GE 12) 223 H.
WOE R, 223 H,

"2 @k, 223 H,

' SRERE TR (F 56) 259 H.

1% Legal Consequence of the construction of a wall in the Occupied Palestinian Territory,
supra note 12, para. 113.
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2o TNWBAIZEMNER D,

4 EERAHERERDORE

BT BNWTERAFT D EARINCHNZ U ZERAMEEOREIE. B HERKE
17451 (RVAERE - BERMEROEE) KUE 255 1H (BE), Bk
CHEOHE) P L2HERKE 6 & GHBOERD. 575 FE%M). 5
10 5 (KiE. B8, REICHTHEE). B 11 & EBRKERVRBOER) .
125 (BREZEZTIHER). F 135 EEFITHTHHEFR). 5814 5 (KE
DHEZEBEF) "' BEOHRIFWE 16 & BAE. 4%, BRHONE),
8524 & (BREKOERICBET 2MR) . 58 27 & (EIEKEICET SHEFR). 5
285 (BEICHTIHERN) TH2'Y,

INS505H, HHMESAKNE 17 15 1 HEASHERKNE 10 RUAOEEIC
DNWTIHEBRIIRFAINERBEN ZIN TS, EiafEoBRTHWAIE. B
HERNIE 2RE1HOATHSIM, INERBL THAMERKCIEEDOHE
&KL 4 5 5 OFENRZENETNHEDNTNS, o b, HHAMIZTEX
BREICDNWTE—FMBRET 2T o b Tidizwn. FEHFOME DI,
BRINS T 57133 KT 134 QN 2 BBBRIZERNSINTVWSA, BTFOLS R
HbDTH 5,

ARATITIVIZE D% TBE) OBFL. NLAFF HEHICBITAFERD
BEORHICERDHPERLTNS'S, filzI1E, 2003 FEBAESE S
HE&H R v T— K (John Dugard) O#HEHICLS &, FEZBETHDODN/ZAD 4
AANDETHZHIFUY (Qaliliya) Tid, FRIZFHITRNSTF R TRET
ODEILMHEADRTERNEINTNSY, &/, BREAEICHEDZEN
KATED, BICRE, TU—TH, BE. HPREOLINEBERKICE-
THIEIN, FROAECEREFOE/LLL TS, 51T, EEEECEE

' Ibid., para. 128.
16 Ibid., para. 130.
""" Ibid., para. 131.
"8 Ibid., para. 133.
"9 Ibid.; E/CN.4/2004/6, 8 September 2003, para. 9.
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R, KEANDTY 7 A HREIZIZ>TNBEY, /-, BLFE 600 DfECRE
DB E N, BEIZ 6,000 205 8,000 AASEE 2L SN, BEHRIE.
ENSBEFEOHHZHETLHIHDTHD., A ATITIVAAMEIZEL>TAD
BRICHOEENASND'E,

DLEDZ &N, AP, BEEZIIE BMERKE 12 15 | HO T TRES
NBNL AFF HEHUREEE (1 25 TIVAZERL) oB#oamZ2REL.
EH RSP R EOENESTRE I NS E. fE. 8F. £EKEL
B9 5N ERETLIHDOTH D EDERERN:EE,

2B, HBHEFMIEODITHEERNE 4 FODETORBEBEEIZEEL. £
HTA AT TIVIFEHERNE 9 & (BEOBRH - EHENE) » 50k ZIE%Sk
Ui, ZNDADOEEIZ DN T L TEHASND EDORMBERLTNDS
24 RHFTIE. T AT TV ORBENE 4 &5 1 HOEHZHZTHOTHo -
IMEDIZDWTIIRF 217 o 728, D EBHRISEE 2 HIZHEINR
WHRBITRBNIRETH V. EEFSKE 3 HITEDHEHAZITOIRWRIAIZD
WTHRBBERBEZEDZEIFHFEINBRNEVNWD ZENHSMEROEE
WZ 5%,

ame UTEHMX, 1 AT TINTE BNV AFF HEig iz BV 2 BEd R
X, NLVAFFAGROEEFNOERZRBEZDBES L. YEBREFIHEFML
BEWPERLZERE, AFICLo THEMLINT, EERAE LR CEE AHE
BOBHEREZHBRTHELTNS'S,

EATH NE
AGEERERIE. A AT TN 1967 ELRERICE-> THEZITOTWS

INVAFFHBEBIZBWT, XNVAFFACLH EBREREDOTFOTAEN
SHERVHERZSTDEWOHHATA AT TIVAER L TBE] OBFEEEN

120 1bid.

2 Ibid.

122 Ibid.

' Ibid., para. 134.

12 Ibid., paras. 127, 136.
' Ibid., para. 137.

155



ML bDTH o7z, FEHEMBIZEHRSNSEREES LT, A TR
ERE MR & EBRABEOMENRON A, HEICHB T S EBRAMEE & EER
ANEBEE NS BENSITNDR DN INDTZA DD

AP, RAMFITB T HERAEREEERNEEDOBERIIDONT 3 DO
6. IRbOb50OEBRAEEONR, QAMEEOMR, OWMEOMR LR DH
WRIRHZDEL, KETAATIINIZEB/NN L AFF HEHIRICH T D RERH
DENNE 2T 5720121, EBRAEERSE TRE (ex specialis) | &L T
DEBRNEHEOMEEZE LT NUER S BNEBRRTNSE?, AIZBNT
B, FHHIPTE. TSR OB X IIFH OGENE] T 585NE RO EE
iz, EBRAEEZE T850iE (lex specialis) | ERBL TWBEDN, WINHERBD
BEHRERIZDOWTIIHS M ERrahiano iz,

ERomENS ., Dl EBREITBNWTIIEBR AMEE & FERAGE 335 4
WEASINTHED, MEOEAKRIEIMEE I N TWARNWZ EXbhd. FlZIE.
EEFERE, TAEFEFERNERZASRO. NLAFFDOX S R EME S EE
BOTF T, BEET AR LORBHIL. XEEHNEORGIE - —iEOH
BT EbZINHZ <, WMICEAIN., AMERPYOERKDOEEIZD
WTIHESYZINESRKOHEDHIRICL > TRBEER OB ENHE I N &
WZA5b] ELTWBY, £/, EF U HEHRRBE LI, FEHOLKEIZD
WTOEEMRPBNECETOEHDTNA T2 lcd, EERITERHFN A
I L e RS 5 2 LIFE R ICHEE S IR TWD Z EISHENTH D',

ERICERRBENRENZEBEANEE L OEERNL, BERERICHE->TELE
NV AFFHERORE MZ DM E DRSS, LK HAEMBADA AT TIVA
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Force: Reflections on the Categorisation of Forcible Action at Sea in the Light of the
Guyana/Suriname Award,” Journal of Conflict and Security Law, Vol. 13 (2008), pp. 49-91.
¥ ERICEDNOFTEICBITDHEE - HEEORRIMAL L TIE, J. Gardam,
Necessity, Proportionality and the Use of Force by States (Cambridge University Press,

2004).

179



B3I NEICBITD THofFfE] Ok

818 REBITIEE BT R O KR

1 HEM (necessity)

ERICEDBIFENZHEDHBBEOURZHN TS LT, B 1T—MRITYSX
BEOHMEZDEDIZHONS FEREDHOSEMNEIRZHIAT 5720ITH
nwsnd,

BlZIE, 1979 FOEEBR RS BERTEOZDOTHRE GRATE
TERHE) 3. BERECHBEZDOEITENCOBBOXRTICHIZDEFT
NZEUZEDTNWBMN, [ 3 R HEBITE ., B I E 7R (strictly necessary)
BRIZOANEFETDHIENTES] LTV, ARITHRASNERIC
SN, MHEEBIIERTEICESNTOITHERHS ETH MBI THERE
ZEEBAL TNDEL T, ERTICBI 2 HOTHEE#MBICHEL TV5,

E 72 1990 457 8 [HIEHLGRR 1L K DEFRE LB REICB W TR S Nz ki

MERTEICK D IR KEROMFAICET 2 EARA) GEIITEELFEA) @
BRI 413, BRITER TBOFEINRA TRWEGERIZOH (only if other means
remain ineffective) | Y HOTHEZITZBELTWS, MATHEA 5., HofFM
IHRA D EWVWDRMA IRu]#EH (unavoidable) | ®THBBEERL TWD,
EEA16 121 KBOERADVHEI NS5 & U TIIE 4B (self-defence) |
R, #£LUB->7-%E (immediate threat) | 72 ENBIT 5N TNDY,

2005 FiICHEE N TRAOMFRNEEICH T DEMITHT DHEFRICET S
HPR2E T, BT EHOTERRHEL T, EXREEIEIRETHXD

* Code of Conduct for the Law Enforcement Officials, A/RES/34/169, adopted by the United
Nations General Assembly resolution, 1979, Art.3. “Law enforcement officials may use force
only when strictly necessary”

% Ibid., Art.3 Commentary(a).

47 Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, adopted by
the 8" United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Havana, Cuba, 1990, para. 4.

* Ibid., para. 5

¥ Ibid., para. 16.
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LM T EINETHDENIHARINTNDEY, DEVBHTELNENHKE
LD, TERWERIZOANOITHENTFEEINDSEL TS, TILEX
Z2OEMNHFENIOWTII#ERNHHHOO, EERMNAREEE LT, BAITE
MHDITHEZTOBRICEBEITAREEAFEAZRLIZBDEEZL S5NS,

LLEOBKREDN S, IKPITIEENCB T 5O HEO THEM) OFKRIT, KO 2
DOEXREZZFVHOEEZEZLND, H I, BYITOMBERLIERENELHE
SHDTHBHIE (RE). B, POEEBEELRUBLEHFT 5
DIZ. NOITEITHZ BUMBRHZOMOFENFERTOOEI RN E
(B#FBM) THD, o T, EERAMKIIBIT 2 HLEERERIL, 2EnP
ERFBELREQERENS BHS ML DT, REHFEEICE S BENID
BN DOFEOREEZEEL TVWRIZT ERW, ERTEHCBNTIIR
FENZEHOHEEZHES HOFHEIX. RBTHEFREHBITH < ETHHAN
WHBINHDTH 5,

. BOHTHIZBTD MEE oSS, EFNLERZE®RTZHD
LHEIND, BB EEE 52 45 2 HIT. MBI, BICERHEIC
MITBHDIHET D) ELTWD, £z, FS7TLREIHIL FHEOEER
HRZEHD-DOEROEEHEOR TRIRMNRERE I, #BIRT28E
i, RBIZE > TXROEMEVRAMICHESINDBRNVENTHSEZ &
MPHUEINDHOTRITFNTRZSRN ELTNWS,

IO LERRBIZAENS LI, EBRAEIKICBIT 2 LERITEEHLENE
ZOBTIHMETHD,. £ TIREITHEHOEGITH SN S5 &l aef i
HEInd, EENLEENHGNETRE DL T UbEEEIIRSR N, HL.,
HEAEEHRICH D BN RIIEBEEICES NS, BTEOHIZRORE
ZOHDITHZD TR, BEHHLESEEEENZES ZLIZHD, £OD
FODFEELUTOBMMTANSHONIEENHBENKLEELLRS, 5T,
RSB ENEREAMC D 2B AP EAOMHMBEENRAEN S HEEITE. &
BRTFEINLZNVWEEBDH 5,

PLEDE ST, BT EBMTE TR, THENE BREBEZERTHWSNT

0 Report of the Expert meeting on the Right to Life in Armed Conflicts and Situations of
Occupation, Geneva (Sept.1-2, 2005), p. 8.

181



WBHZENIND, Tiabb, HFIZBWTIE., ERFOMFFE NS HRIOZ
TTICHE D BIEM D DHISL IR S DITE & W S FER DB TR ENEDY, 2 8&E
BNTIE, BOHTAOMEFMZ BRI ED E NS BERFREOLEMEHH
BEINDHZDTH 5.

2 eItk - %M (proportionality)

KIZ, THeBiE - Bt . EBET SO TT A DR OREEDEWNZBEICK
MIHETERTHD . IRERS Mgt i3, BROBERONT - ABEHR
ERIHMETHD, TITREBIMTIOENDERIIIRKIZEK > TREDZNET
H D7,

ET. BIITEFICBITS THaE &id, ENECBIT2E8EOEA
HAOLNDEDIIT, NOTFHEENWITHFRITHFAD I LN, BRI L8
HzHE EDBIR TR ICHAI T2 DD TR TR S RN L Z2EKRT 5.

Bl ZE, EBRMRREEE RS T 250D E LT, IKBITETHRED 3 K.
EATEL TEBERITOLDIZERINSEE (to the extent required for the
performance of their duty) | IZBWNWTHEITFHTBIENTEBHELTNBY, [
BRIZ, ERTEEARENT. BRTEIR NMERORIEPEREINDINEGTE
72 HENZHHI LT (in proportion) | Az LARIUERSRNWELTNS,
PO THEBTEEIIBVWTIE, BRT55EMNREMNEDORRRT, TOFERE
LT—EDHNDITHEICHFAD ZENLHFIL TN ESINPHELERS,

fits. BNITHRIZBTS THEE] . HBIZE> TEHEONLSHBENHIR L

o EERE b BEERANIEAIBRSFOBE LIS WIFECRIE. BEHE. dHE
BREDESODEHELTHWSNAE SN H S, ZORITDOWT, J. Gardam,
“Necessity and Proportionality in jus ad bellum and jus in bello,” ir B. Chazournes and Sands
(eds.), International Law, the International Court of Justice and Nuclear Weapons
(Cambridge University Press, 1999), p. 275.

52 J. Gardam, supra note 44, pp. 20-21.

3 Code of Conduct, supra note 45, Art.3. “Law enforcement officials may use force...to the
extent required for the performance of their duty.”

>* Basic Principles, supra note 47, para. 5. “5. law enforcement officials shall (a) Exercise
restraint in such use and act in proportion to the seriousness of the offence and the legitimate
objective to be achieved”
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HBIZE > THEU D XREEE OO 2 Bk 5%, B —BEEEE 51
G 5 HObNE. [TH XN 2 BN DEBENAEENAREDEBICBNT,
BERACLIDXROELC., XROHE, RAVOREXEIINSDOEGLE
BERZBEICISREITIENTHEINSIRE) NRIEINTWS, FAFEDE
Ricknid, FEEICEEREENARTHOINIEIXREENEKRTH> THIEY
LENBEDOEERIT, E—EMBEZORABRA] (E0DOITFE 48 &, 51 &
B1IEERVE2H) IKT5HOELTHESIN, HBNEEEITRBER
NREOECPCEEZEUCIBAIRBIZWHWMNZD ELEENEE X5 HD TR
WEL TS,

E-EEEFEMOMREE LT, TR (distinction) | M TAICEET S
ERRAEEEERT S L TEELEREARS, KK, EEEE - BREE
RAY XREREOKBIZERT 5. 1 BIEEEE B LI HHLFEHE
. XRESERAVRAVZEE L KOMRET LI EE2HERT S0, XR
EAHEFREEBMEEZ, £ RAVEESHELZEIIXKMNL, KUOHEEH
BEoB2EBTHONRET S, LLTNSY,

FEANEZ, XROREZHER T H-DITHERARBZDDELUTHHBEIN
TWd, L0biF, PN BN DEZENZEENFEE OERIZBN
T, BERZAXEIAXROEL., XROEHE., RAYOHEGXIIINSDES
LEBRZBECIERITIENTHINSLE] &, EEHIBRELLTE
kXN 3%, —F., NEBSCIEEBHR M F#ICET 5 ERAE RIS W TR
BOBENFELRNZDY, FICXRICETZHENFL LD, FlZIL5HE

S F A, BRI FEDOSRIZ BT S Proportionality IZDWTHERH LZHDEL T, M
HE TR EERICBIT B (Proportionality) &ZDEE | [ EEES) 5 42
BE1F (1998 4F), £z, BEESFZEMITEEEOBRIIDVWTRFALZDD L
LT P& TRABAFICBIT 2598 E— BEBNEAOFA%EEL 2%
DMT—] TRZEBEWIZEAER ) 55375 (2008 £F) 245-256 H.

% Y. Sandoz, C. Swinarski & B. Zimmermann (eds.), Commentary on the Additional Protocol

of 8 June 1977 to the Geneva Conventions of 12 August 1949 (ICRC, 1987), p. 626, para.
1980.

T 1 BINEE B 48 4. Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, ICJ Reports 1996, p. 226, para. 78.

81 EMEEEE 51 5% 5 H(b). Prosecutor v. Galic, Case No. IT-98-29-T, Judgment, 5
December 2003, para. 57.

¥ NECIEEBHIR SO XARTIE. XRO TBHTANOEESI] HESNEE L
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2 BIEEESE 134K, XRESAFROREIZIONWT, (XREIERENHE
EOE A DXRIZ, WBOMREL TIERSERN) ELTNWBEY,

ERDEBO. FHITEBHTA T THEIME - 3EE] TDOWTHEESIN
DPERNESTLBIENHENER ST, Thbb, BRTOXRTEEL
THBEEINSDRERYRNICIOWELRRELOBRHKTHD., BHTAD
BT EEER L 5N D18 & XRADMERNEE & 0RO HE AR E
EXINBHDTH 5,

3 TBitEE (precaution)

IR E] OB&IX. EmESOBRFKETIE. RCXROEMOBRET
DL, BRVEC S5 ITETNNER/MRIZRS LD IERLRTNER
513N ENI RIZHBNT, EEAMEESERABREI—EBEfHBELTNHDX
STH 5,

BT, BERTERAFAICENE. ERTERGELEENDOZD DO
EABITOENZVEFTIBNTD, BECHKZER/NIHRIZT S (minimize
damage and injury) | HRTHZITE LTSRS AWE I3,

AT, BHTTHIIBTLTHEBOERICIOVWTI, # 1 BIEESOM
ENFRND EI2A D, B 1EBIRREESR 57 &, BERNRAIBHFITBT L
BOBROFHHEEIZDONT, HBOFERVAEDERIZEZ> Tid, HBER
ZAREBXRDEL., XROGEERVRAYMOEBEGENIELIENIDRED
INSER/MNRIZEED DD, TRTOETURRTFPHEEEZESZE) &
ERLTWB?, —5T. WEPLHEEBHR I HICET 2ER BRI PR

72% ., ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under
International Humanitarian Law, reproduced in IRRC, Vol. 91, No. 872 (2009). ; E&H&E=H
(RO TR TANOEESMI A DWT—ICRC DHA RS54 > —) TEEEE

2Rk 537 %35 (2009 ), FHE BEEENRAOHFICEA ENSERAE
EOBEFERU—FR+FEEZES MEEFERAERE] FREOHHANER] [FEL
T B0 BETH (2009 ).

2 BIMEEES 3B 2

8! Basic Principles, supra note 47, para. 5. “5. law enforcement officials shall (b) Minimize
damage and injury, and respect and preserve human life”

© 8 1 BT EE 57 &5 2 H)(i)
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HIOXTIREELRY, Ho&H, FEAIIEBEERAEEEL THHFOMEE
EMHOTEHATETHLEOEEDRINTNSS,

B2IH  ERHIEEAED — @Mt —Isayeva B

ERORFIEKEZD < DHMFERITHRS UT, HHPTIER AL S EEA
BIEOWTNOREIZH > THIFEZUHEL TVWDENZEDEA DD, EBRICE
HIFTIIEEBRIR 14 F12 BT 2 EFIC L DBIEHR S DT EIZDNWTE & H
BET>TETND, UFTIE. L0DUEZRFF o MFORICERE
DREEHADHEED DT o B BHBEOKRE L T RERNEME L2
FBEEFNINVIRHZITD Z2&I12T %,

1 Isayeva, Yusupova and Bazayeva v. Russia B (2005 4£) *
(1) BHSEEOHE
1999 £, O3 7 EFxF P RESNEOMICRNERNFEAEL. JOXX

A HIRILHHICDZ>TOY TEOREOMR LRz, AEOHIMLATH
LHEMBERA Y1 =T 7 Usayeva). TART 7 (Yusupova) RUINHA =

% J. M. Henckaerts and L. Doswalt-Beck (eds.), Customary International Humanitarian Law, 2
vols. (3 books), (ICRC, Cambridge University Press, 2005), Rulel$, 17.

% Isayeva, Yusupova and Bazayeva v. Russia, ECtHR, (Applications nos. 57947/00, 57948/00
and 57949/00) Judgment, 24 February 2005. (Isayeva ) PR OFER E L TiE. FEITLLF
E2H,
vatte MaffEamC) (7F 14) 79-83 H. O THif@@R>C) (E 13) 107-124 B, FH{ [E
B AMETE & ERE A B E—RRN ARER I Ok 28 U T) TEERE R ER S AT
] No.35 2005 (2006 £4E) 242-244 B, ---“Khashiyev and Akayeva v. Russia, Isayeva,
Yusupova and Bazayeva v. Russia, Isayeva v. Russia,” Human Rights Case Digest, Vol. 15
(2004-2005), pp. 601-612.; P. Rowe, “Non-International Armed Conflict and the European
Court of Human Rights: Chechnya from 1999,” New Zealand Yearbook of International Law,
Vol. 4 (2007) , pp. 205-228.; M. D’Avolio, “Regional Human Rights Courts and Internal
Armed Conflicts,” Intercultural Human Rights Law Review, Vol. 2 (2007), pp. 249-328.; D.
Kaye, “Khashiyev & Akayeva v. Russia; Yusupova & Basayeva v. Russia; Isayeva v. Russia,”

American Journal of International Law, Vol. 99 (2005), pp. 873-880.; E. Tamura, supra note
18, pp. 129-140.
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7 (Bazayeva) I MEEEEN S 22 0F, [4E 10 A 29 HIZEE 2 A A =007 0 T
BRIZDWZEE, O 7Y EHBIZEDI Y AIVRFITHEBL 2, TOMRA YA
U7 EARART7I3EE A1 2T7DFED 2 AEERMOWEMNELTL.
YA = 7 OEDPFIRRE & DITHIRI N,

2000 4F 4 H 25, 26, 27 H. HSLA 3 £33 —0 v /S AHESRAIEE 34 KRITHED
& RRKE24 B3R FBERBIVEAFRIE-EESHE 1 REHHIT,
O 7 BRFIZH U CEEERE K OUE EHERE S ZHEKRT 20BN E2To
Fzo —H. HEEDOS T, SERESERITE 2 &5 2 H@D [RERBERN
5 AN%E5F57-% (in defence of any person from unlawful violence) | 1Z8%3% L. IE
LieEN2 EDhiFEfTH> TN D,

BT, ICERI B AMIIVRBICK > TEEREMZERL IS EL TN
ZELUTH, SEMABRIXREROAMIIH T 2HERRIZEZEZHE - TE
BHETINAEEZRDENBRNEL T, OTTITEEH 2 & (EmiTHd o4
Fl) RO 13 & GHEMNZEFE 22T HH) BRERBE LS, B AICHT
L eEmEHEEmi,

(2) 352 5% 2 H@DFR

A THEbnz -0y /NAMERKIE 2 KE, ROLEBOBELTNS,

ES (BT DHER)

1 TRTOHEDEMITHT RN, BRICK> THh#EINS, MAD, &
BIZEOEMeBONIRV, 2L, BETHEMNEZED DLFITOVTHFED
HROBICEHFTOMODENEL ZBITTHHE/IE. ZORD TN,

2 AMOHFEBIX. THANROBHOZDITHIHTHER, NOTEOFRKRT
HB5EEF. ARIGER LU TITONZDHD EABRINN,

(a) NERBHNMONEFDRZD

(b) BEANZEHZITOWXIEESENICHE L EORTEN <28

(©) BAXBKILEZBEET Z-DICAEEMICESZTHDED

5 Ibid., paras. 199-200.
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B OXSHRETZAE, HE LIXEMEINBEORIENZ L LWEEA 4
D (FE 1 HDOEMDES L8 2 HIZHEINS (@) (b) ©ODER) GHETHEEX
5N5, AFIZBNTOSTEHIE. F25&:E 2 H@NEAINDELT, %
FWE EF DRI RERREINS NEFD D DR TR IZHER S DOFT
FORBETH oD RERBOTRAEN S ETFEL TNBS,

FHPI SR L2028 2 &5 2 HE@OMRICDOWT, EARKICEATO B
BEORAE1T > TWBY, BE—IZ, O 2 55 2 H)O B OO
ENEHENS, B, SOFTENE 2 £E 2 H@OHWOLDIZRE i &
LTH, B R HoFETH - 0ENY, ZORITDOWTHKRIT S
T ARUCRESNDHERIIMORITHEI N HEEL D HEE T

(D% 2 IRV EMDOIEYUE (compelling test of necessity) | 1ZHS U THIBI =N
HRETHU., > T, FBESINSHHNOERDZDIZHNS NS I EIKIT
T (proportionate) | 32 HDTRITNIEARSAWET BT,

MAT, B_OREEZIDWTRHT 2720121, BERBEOITHDARST,
Ho5Ws [ENER (surrounding circumstances) | IZDWTHERIZANRITN
Fiz5inE L. E0DTRD 3 DIZDWTRAT EHENRH D EL TS,

6 UEORRICEDEOREIIE 2 LE2HCOTHIEIITHEDLNDY, OV TK
RO REDNEANTELC T ENDIEEEZRD TN, ERIZO 7 BUFIZ
HREANK TR THTFOEE) THo2ELTVS, FHD REELSRER )
R IFFo B TEH%] &T2I2EEDTNWDS, Ibid, para. 181.

T IOy NSAERKNE 2 ROBRVBEE LY -T2 2T —RAEL T,
McCann and others v. the United Kingdom, ECtHR, (Application no. 18984/91) Judgment,
27 September 1995. AT 1988 £ 3 H. HHI T T ¥ B W TA U EEREERF
HRZEGEERRE (SAS) ITEKA57 IV T > RILfIEE (IRA) THEEOHBZEEZDHI > T,
FTEBEOEKESNHEMNEZToEbDTH D, KEHRLYUHIL. IRA TEE McCann
SRVEICAREHBEREZBIEL TVD EHBLITEMNSHERLIZERTH S,
RAHEDB5 AOBEHITIXIR WA, BHFNE 2 FOBRER ZH > B OBEH &
LT, DBOHFIZBNTHBEINTVWS, FREL TR, TBEE [RENRE
RHRBKICE 52T OBREORE—< v I HR—) PEILZIEZMm T3 —o v /tA
MEECHIFTOHIB ) (S1utk. 2008 £E) 194-198 HE SR,

88 Isayeva I, supra note 64, para. 169.
® Ibid.

P -—OyNAERNESRE2H, BIFXE2MH, BI105XE2H
" Isayeva I, supra note 64, para. 169.; McCann, supra note 67, para. 149.
2 Isayeva I, Ibid., para. 170.; McCann, Ibid., para. 150.
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LRIOVERMN, ATRE/RR D . BIEM A OFEIZRA D I L2 R/INRIZT DL D
SHEHREI N TWENED, YRIINNE4EMIINT 2ERbR/NEEZS
ZEEHRT HDIZEYBRERN/LEINTWENED, HEIEZEDOITEIDE
RICEBEZI > TWENENTH B,

BHTE, B—OREIIDNWT, FHYKROTF = Fz 2 OFRBIE, FoFx
CHMEOREZEE ST, EELREEAZEET 572017, BELBZE
i L ERCEARORAZGUHNNBEEZLELTHIDDOTH LTS
M KB RES SN UERITEREICH U TRPIZ Rl TWz & OFEN
HEEONOFTEZEZIELLL, F 2 £E 2 H@QORRIZESELND LAZN
ELTWS, FHRROFANIEECHREIZIIMN DD, BHFIIE - DHR
BEIZDWTEERANEEOHEIZHREITEI L TWRWn,

RIZEHTL, AECTBWTHOTENES LI N EHEEL TS, BRT
SHBE. BHENZEKRT AHDITHNWSNSFEDONT AN EIN 5N
THidasne LT, BOREORFITB > TNB",

O3 7 BFIE. BHERMICBVWTEROBHERNEEL TWEI L EHRIT
HoTWBERETH-> T, BENHOITHEOBRICEEKBROTEEZLSLOE
HETRETHHES, O TEIR RITWAERLEMREZERL LD ELEITEL.
BOTHEABIVIINEBEANVTBD, BLEICWERBO KT RMAEDOE
BRicE 53N TNV,

L LT, KICERIYAMINKBIZE> TEEREMNZERLEIDSELT
WEEHELTH, YEERIIIREROEMITHT 2HERARBREEZMH
S TEIAETINAZEITRDOSNBNWEL T, FBEAMZOSTIZEDE 2 &E
RERELE™,

B Isayeva I, Ibid., para. 171.; McCann, Ibid., para. 194.

[ Isayeva I, Ibid., para. 178.

™ Ibid., para. 182. KO BHICHESI LN DSHTH S Z ENEREI NS, #EEL 13
—Oy NAERHEFOEMEIIDONT (—) (2) (Z-5%) —F0OHIEORES
KO- TIERIEERE] B49OEBEIS (19984F), Ha45 (1998 4F), %6
5 (1999 48),

78 Ibid., paras. 183-186.

7 Ibid., para. 195.

" Ibid., paras. 199-200.
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(3) N K NG

AT OB BN TH WS N B EEORAET, ERRAMEEEE
BRABEONWTNOREZH N HDOE L THRFETEDEA DM,

B2, BDEHOBEHIZONWT, HHEOS Y OBENE 2 &5 2 FH)iZ
B BHN B TH > = BEHEIC DWW TAE L TH D, TORD TIER
FTOXIRICBITZEBZAEL TNWDHESIThiHEDH D, LHLARNS, EHEEA
Mk EOBEHTH L REECREFEEIIDWTEAMIMEEALTHBET,
EBRAMEIEIZ BT B LEMDIAEIT DN T ORHBIFT O HIBIIMEEL DD L1
WAV, £, EERABEIIBTILERIIDNWTHIIRKRE RIIFRER
Bz 5V, FBEMABRRZDIE, YZRWITHBNTO ST BRI EZR
BB NI LR BONBOBZENNH S 25N BLTBD., Th
AT HHEBEE L TERNBENTHVARIEEZHRETDIENS ZEDAT
H 5%,

ERXAMEIL EORBEMIER T2 ORBEECREFEREOES 2 EK
ORIMIFEL72< &b, BHELRFOFROFER S ITEAS T, YZERD [HEK)
MNINEEROEEREE [HHIIZ) RUARETHHAFTOFHAIX. B
DEBITTHEEIND LD BBRVERTA IS T LERORENZE I N
EDORMBEEISHOMNH LR, TOZ & BHITERRAMEETHE X
EFLIATDVWTERRBRLIHBTH I2EBRABEEDOERENBALIETHELEN
LZEOMME. TROBHRELUTAENFRINTLE>EREZHRRL T
NWHESITBHOND,

BT, RSN 2HMOZRDIZDITANWE NS HOBESEEZHE TS5
AT, FHAMEBEEREIIDODWTORFZIToTWS, FHHFRIE, O 7icLs
HEEBRIXREROEMIIH T HHEARRZBEZ > TetEETEINL
LRI ENIENE LT, EEEESNDFREE XRAOAENHEE & DORIO
B EREE Uz, 8o T, HBHFVBEEIZB T 2B OBRICEENICEE

™ Ibid., para. 178.
% Ibid., para. 181.
' Ibid., para. 199.
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U7=E%13, ERMRIHHICETERAERICBT5HEECTRHEED
BalEWbDTHDEEZI NS, REARS, RIEBITTHIUL, F&L
THHLNEIRZFITERENFELOBEBRTH D, XEADIHER R E T
& DOREBRTIIEBICRRBIINT SN ERTIIRWNS TH 5,

Holb, HHRORULEERR. NEEFFEINZBENITHERIZHET S
DTRINEFRBESRBNETERIIBNT., EBRAEEOZNLD HEERHD
ThHdHEOFRHRINTNSDY, EBEHRIHHICER SN2 EHBEAEILICS
WTIE, HEEOREOB Y. HNEDOREKRTOFEOHEMHIIFELR
W, EBAEKICBT2EER. PRIV XROMMENHEE & EEOFR
EDNTG U AEHEETS, LELAERS, HNEOBEBTOEEEEHL T
LESE, BEERERFNARTHIEIXREENE KR TH>THIEHRLIN S
EDERNBRINSLBREDFEL TNSLD. MHEXRINENSHENRD A
Do

BHEIZBNWTHRAFT. EEHOR G $ICET 2EBEAEEOHSAZIEE
BRI 1 F OXARIC BT 5 EBERZ TS ETHWTWS EEZ 5N 5,
MMBEHTO7 7O0—FIZDONTRERL LS BRBERIIELSHOD, #HH
FHINECIEERNR B FICB T2 XERERDREEZRERCEEZLDITH
Bbhs, FRE LT, BARBWTERAMI. EBRICITEBEANEEEIHR
BICIIEEET. LHUSE 2 REARRT2EBBICBNWTHEEY 2 EBRANEED
HAZZBL TWBHEEZOENS,

2 Isayeva v. Russia B (2005 4E) ®

(1) BHRERTHE

82 V. Gowlland-Debbas, supra note 14, p. 146.

8 Isayeva v. Russia, ECtHR, (Application no. 57950/00) Judgment, 24 February 2005. (Isayeva
1) FHROFRELTE, LT E22R, MO TEiERX GE13) 107-124 K.
F [Hi8#R) (7¥ 64) 242-244 H, M. Roscini, “European Court of Human Rights Isayeva
v. Russia (14 February 2005) Case-note,” European Human Rights Cases, Vol. 6 (2005), pp.
455-459.; F. Sperotto, supra note 11, pp. 2-11.; Tamura, supra note 18, pp. 129-140.
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AL, 2000 2 A 4 HifrbhaOos 7 EHICIHEBOMKE. HILAD
BFE 3 ANOENREINZZEITOVT, IOy /NAHRKE 2 FERKE
FALBHETHD. ZNITHLTOITBHFIE. 52 &5 2 H@OHIA 058 H
ENDELT, BB LEEDORBIINERRNINS NETSHT20 DRI THE
SR ERNOITHEOERTH o O RERB DT Bholz & ER LU,

BHFL, FRERBROLE 2 &% 2 HOBRRITDOWT, EAMIZ LR U
Isayeva, Yusupova and Bazayeva v. Russia B LRk O B OB 2fro T %
MBI, FASNSHMORTIZN LT, ANSN D 0ERICIAIT 5
DOTRIFINTRSRWN, FLUTHEIZ, ARERE D BIERNH OITEIZFA S Z
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